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1. Introduction

The need to create a system of on-line music saldgital formats appeared just after the
emergence of peer-to-peer filesharing networkd) s15¢ e.g. Napster. After 2001, when the Napster
network was definitely closed, a number of attemye#se made to launch services selling music on-
line in digital formats. The majority of those iaiives, including stores launched with the
participation of the biggest music companies sustPeessPlay and MusicNet, faile@he first
shop with music files which gained global succe$ise-iTunes Music Store — was created by Apple
in 2003. Since then, the on-line music market geyatically growing (see table 1).

Tab. 1.1. The digital music market in 2004-2012

Year 2004| 2005 2006 2007 2008 2009 2010 2011 2012
Revenues in bin USD 0,4 1,2 2,2 2,9 4.3 47 48 55,6

Share of revenues fronthe 2% |5% | 11% | 15%  20% 27% 29% 32% 34%
sale of new formatsni the
entire phonographic market
Source: subsequent editions of the Digital Musi@de published by IFPI, 2009-2013. The values shbwvethe
second line include the revenues from the salales, fsubscriptions and sale via cellphones, catedl at the fixed
exchange rate of dollar to local currency.

Already in 2009 the digital format market in the AJSvas estimated at 40% of the
phonographic market, whereas in Europe its shareuamad only to 15%.In subsequent years,
these proportions have not significantly changext.dxample, in 2012 1.6 billion works were sold
in the USA, whereas in Europe only 391 millibn.

One of the reasons for the slower developmentefdibital music market in Europe is the
territorial nature of copyright, which makes it radfifficult to open a shop offering access to on-
line music in the entire Europe than, for examfile,launching of such a project in the US#&his
report shows the reasons behind the problem anésrak analysis of the proposed solutions in the

context of the development of the music market ihla

See. analysis of the failure of the first serviselling music files: Choi, D. Y., & Perez, A. (Z00Online piracy,
innovation, and legitimate business mod@ééchnovation, 24), 168-178.

2 |IFPI Digital Music Report 2010, 16ttp://www.ifpi.org/content/library/dmr2010.pdf

® IFPI Digital Music Report 2013, 35ttp://www.ifpi.org/content/library/DMR2013.pdThe data originating from
different countries can be hard to compare dueeéatoption of different definitions of a file ostieam.

See point 13 and 14 of the present report.

6



Patryk Gatuszka, Institute of Economy, University ¢ £6dz
Report on the functioning of the digital music maket in Poland 7
2. Habitual patterns of Internet use in Poland

The ways Internet is being used in Poland are thgest of several analyses, including the
Social Diagnosis 20f1They reveal the following fadts

* in the first half of 2011, 61.1% of households lz@dess to Internet and 66.9% in the first
half of 2013;

* 15% of Internet users (9% of households) use gpbelhe to connect with the Internet (data
for 2011);

* the respondents mentioned that the main reasorteddack of access to Internet were “we
do not need Internet” (44.0%), “lack of the necegsquipment” (31.25%), “lack of the
necessary skills” (25.8%) and that the “cost ofeasds too high” (22.4%);

* over 35% of people not using Internet have acaegsat home;

» the use of Internet is closely linked with age (thder the respondents were, the less they
were using Internet) and with the educational lgte¢ higher the level of education, the
bigger was the percentage of respondents usingetje

» the use of Internet is also linked with the wealtid size of the city of residence. However,
this relation is weaker than in the case of ageeghatation;

* 19% of Internet users are using it for 2 hoursvpeek, 42% of users use it up to 7 hours per
week, 22% of users use it at least 21 hours pekwi&8o of users use it 40 and more hours
per week;

» people using Internet watch television more ratien those that do not use it;

* 68% of people using Internet (over 40% of Poles)ehan account on one of the social
platforms;

* Internet users participate more actively in cult@ad social life, although this can result
from the fact that they are predominantly compaosiegounger and better educated people,
which is reflected in the above mentioned activeig@pation;

Diagnoza Spoteczna 2011 Warunki i Jakdycia Polakow $ocial Diagnosis 2011 Life conditions and quality o
Poleg — Report.Contemporary Economidx3).

Id., 299-322. All the data referred to under tbéfs on the present page come from this sourdessispecified
otherwise.

Diagnoza Spoteczna 2013 Warunki i ¥&kdycia Polakow $ocial Diagnosis 2011 Life conditions and quality o
Poleg — preliminary report, available http://diagnoza.com/pliki/raporty/Diagnoza_raporstepny 2013.zip
The precise results of the Social Diagnosis 201Bb&icommunicated after the work on the presembirewill
have been completed.

7
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» the percentage of people downloading music andsffhlmm Internet is increasing — in 2009
it accounted for 20.7% and in 2011 - 27%%

The reportCirculation of culture. Social circulation of comt# provides more information
on the use of music online. It demonstrates that niost popular sources of music in the
respondents’ opinion were radio (91%), music fileed copied CDs (81%), online streaming
services, e.g. YouTube (71%), CDs (55%) and cosd80%}°. The report focuses a lot on people
downloading content from the Internet. The reasgimen for downloading music from the Internet
are a bigger choice than in the official distrilbbatichannels (73%), an excessive price for the
original content (72%), convenience (67%), up-ttedeaature of the content available in the Internet
(56%), the lack of a better alternative in the platresidence (15%)

Since the issue of music use online is complex ianslubject to dynamic changes, it is

recommended to carry out a separate research sidebted to this issue.

3. Online music distribution models in Poland

The classification of the online music distributiomdels in Poland can be based on a
number of criteri&. In this study, two criteria are applied: the medigniterion and the fee
calculation criterion.

One should note that the boundaries between coabiéeparts of the different models are
getting blurred and what is expected in the futisréhe far-progressing convergence of all the
models. In addition, it should be noted that tressifications of the distribution models presented
in this point focus only on the last level of thetdbution chain, that is on the service whicheosf
content to the end users. A more profound analysSthe entire distribution chain is made under

point 5 and 12 of this study.

® Diagnoza Spoteczn&pcial Diagnosis2011, 117. The given values correspond to thegreage of people

downloading music and films during the last weekhi@ trial panel.

®  Filiciak, M., Hofmokl, J., & Tarkowski, A. (2012Dbiegi kultury. Spoteczna cyrkulacja dce

" http://creativecommons.pl/wp-content/uploads/20124port_obiegi_kultury.pdf
Id., 65

' 1d., 65-66.

12 See.the criteria applied by authors analysingsthimtion in other countries, for example, Fox.(RD04). E-
commerce Business Models for the Music Indusopular Music and Society, ), 201-220; Vaccaro, V. L., &
Cohn, D. Y. (2004). The Evolution of Business Madahd Marketing Strategies in the Music Industry.
International Journal on Media Managemen{l &), 46-58.
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When applying the medium criterion, the followingdels can be distinguished:

models using mainly Internet;

models based on the distribution of physical cesrie

models using mainly mobile telecommunications

When applying the fee calculation criterion, théowing models can be distinguished, in which:

the consumer pays for single works;

the consumer pays for albums;

the consumer is given access to music free of eharg

the consumer is given access to music in exchange gubscription fee;

the consumer is given access to music when purgpasher products.

Tab. 3.1. Online music distribution models accogdim the fee calculation method and the medium

used

Method for fee
calculation / medium

Physical carriers,
traditional model

Internet

Mobile®®

Access to music free
of charge

Music played in the
media, e.g. radio

Advertising model,
music published unde
Creative Commons
licences

Ringback — (the
rlistener does not pay)

in the case of Internet

The consumer pays
for single works

Singles in the form of
different physical
carriers (e.g. CD
single)

“Pay per download”
model (e.g. iTunes,

iplay.pl)

Ringtones — ringtones
and the same models ¢
in the case of Internet

The consumer pays
for albums

Albums in the form of
different physical
carriers (e.g. CD
album, vinyl)

“Pay per download”
model (e.g. iTunes),
sale of physical carrier
via www pages

The same models as i
the case of Internet
S

Access to music in
exchange for a fee
paid upfront

Record clubs (mainly
in the USA in the 90s
of the 2d" century)

Subscription model
(e.g. Deezer, Muzo,
Spotify, WIMP)

Subscription model
(e.g. Muzodajnia) and
use of subscription
services (e.g. Muzo,
WIMP) through

13

It is important to stress that the differentiatlmetween Internet and mobile channels will gragidabse its sense

as fast wireless Internet (LTE) will become morenawon. The purchase and consumption of music weélhthe
done via Internet by using several devices, ongloth will be cellphones. Only ringtones and baidgtones will
remain purely mobile services.

9

and the same models as

N
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smartphones

Access to music when
purchasing other
products

Phonograms sold as a
supplement to, e.g.
newspapers (so-callec

LAccess to the catalogt
when purchasing othe
products (e.g. access

1Access to the catalogue
rwhen purchasing other
products (e.g. Nokia

fee added to the
Internet connection
bill)

“inserts”) Comes with Music,

Orange + Deezer)

Source: own study.

When focusing further analysis only on models usdmgrnet, the following models can be

distinguished:

the pay-per-download model, which gives consumleespossibility of buying individual
works at the price of about 4 PLN, 1 USD, or 1 E{lRyher prices are often charged for
high sound quality files, e.g. in lossless FLACnfats). This model gained popularity
thanks to the iTunes store, which attracted matigviers, e.g. Amazon MP3 and several
smaller service$;

the subscription model, which gives consumers utdithaccess to the music catalogue in
exchange for a fee paid regularly (usually onceoatt)'>; unlimited access means that each
consumer may choose any work from the cataloguth@fservice; the music is sent by
streaming and does not become the consumer’s pyopeghe consumer loses access to it
when he stops making payments; these types ofcesruse different types of tariff plans
addressed to consumers with different paymenttigsii the criterion for differentiating
consumers with different payment abilities can beay. displaying advertisements (the
consumers which agree to the display of an adeengént pay less), limiting the listening
time (consumers who will agree to the limitatiortloé¢ service, e.g. up to 20 hours monthly,
pay less), mobile access to the catalogue (consumishing to have mobile access pay a
higher subscription fee);

the advertising model, which gives consumers acdessnusic free of charge; the
functioning of the service is financed from thesfemid by advertiset$ who can develop
highly personalised advertising messages (whichpassible thanks to the detailed

knowledge about the service users’ behaviour);rttodel is often linked with a subscription

14

An analysis of the stores operating in this madétoland is presented in point 5.

5 Fox, M. (2004), footnote 12; Wikstrém, P. (2009he Music Industry: Music in the ClouBolity.

16

Management, @), 112-119; Fox, M. (2004), footnote 12.

1

0

Fox, M., & Wrenn, B. (2001). A broadcasting moftelthe music industrynternational Journal on Media
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model, which makes it the cheapest (free of chargaant;

» the product bundling model, which offers accessht catalogue for consumers buying a
product or a service which constitute the main pathe offer; an example of this type of
offer is Nokia’s ,Comes With Musi¢’ and access to the Deezer service offered to
consumers signing a subscription agreement witim@ara

« models based on voluntary paymeéftand independent distribution of muSidy the
artists; this is a group of models in which thaststare releasing phonograms themselves,
often making availablat least a part of them free of charge (e.g. uSirgative Commons
licenced?), counting on the popularisationof their creation (which will give hope for
potential revenues in the future), or will encowdigteners to make voluntary payments,
e.g. in the form of donations, or under a modelchtenables the consumer to choose the
price that he wants to pay for the music;

» crowdfunding, which can be defined as an “open, cathde usually via Internet for the
purpose of raising funds in a form of a voluntapndtion, or exchange for certain values,
and/or granting the right of voté?; this mechanism is often used to finance phonosfam
which ususally entails that they are made availabline Internet, so that people who are
willing to provide financial support for the artisan familiarise with the artist's work; in
Poland, this model is developed for example by Metg.pf.

17
18

19

20

21

22

23

24

Wikstrém, (2009), footnote 15, s. 113.

Belsky, L., Kahr, B., Berkelhammer, M., & Benkl&t (2010). Everything in its right place: Soctaloperation and
artist compensatiomMich. Telecomm. & Tech. L. Rev., 1I7and Benkler, Y. (2011). Voluntary payment msdat:
Rethinking music: A briefing booambridge, Mass.: Berkman Center for Internetoi€ty, Harvard University,
http://cyber.law.harvard.edu/sites/cyber.law.hasvediu/files/Rethinking_Music Briefing_Book April-2Z911.pdf
Belsky et al., (2010), footnote 18; Morrow, G. (®). Radiohead's managerial creativtpnvergence: The
International Journal of Research into New Mediahologies, 18), 161-176.

Bloemsaat, B., & Kleve, P. (2009). Creative Comsighbusiness model for products nobody wants §o bu
International Review of Law, Computers & Techno]@§}3), 237-249.

Galuszka, P. (2012a). Netlabels and democratizatishe recording industrizirst Monday, 177)
http://journals.uic.edu/ojs/index.php/fm/articledwi/3770/3278&nd Galuszka, P. (2012b). The Rise of the
Nonprofit Popular Music Sector — The Case of Netlapw:Music, Business and Law. Essays on Contemporary
Trends in the Music IndustnV. Karja, L. Marshall & J. Brusila [Red.]. Hetdii: IASPM Norden & Turku:
International Institute for Popular Culture, 65-8€@p://ssrn.com/abstract=2194086
Belleflamme, P., Lambert, T., & Schwienbacher20X1). Crowdfunding: Tapping the Right Crov@ORE
Discussion PapeNo. 2011/32http://ssrn.com/abstract=1578175
Gatuszka, P. & Bystrov, V. (2012). Spotecgciowe finansowanie produkcji débr kultury na pradktie serwisu
MegaTotal.plZarzzdzanie w kulturze, 18), 329-339 oraz Gatuszka, P. & Bystrov, V. (20Hatforma
finansowania spoteczaciowego jako nowy typ przedgiiorstwa na rynku kulturystudia i Prace Kolegium
Zarzgdzania i Finanséw 125145-162.

Interview No 16. The list of all the respondentso have been interviewed for the purpose of thidysis
presented in point 16.

11
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and the subscription model, it is worth makingtiertcomparison between those two.

Tab. 3.2. Comparison of the “pay per download” maahel of the subscription model

Since the above mentioned models are presentlyraéded by “pay per download” models

“Pay per download” model

Subscription model

Subject of transaction

Single music files, thayer
“owns” the files

Access to the music catalog
the buyer does not “ownthe
files — he losesaccess to the
when he stops paying the
subscription fee

Forms of payment

Each time for evesingle file
(usually prices are withina
range ofabout 1.5 PLN to 4.
PLN), or for the whole albur
(prices usually start frot
around 20 PLN)

Monthly subscription fee for th
unlimited access to the ent
catalogue (currently, the fees
Poland startrom 9.9 PLN for
access via computer and fr
19.99 PLN for mobile acces:
which represents about half
the prices paid, e.g.

Germany); thex is often

possibility to acquire single
works, after having paid fee as
in the “pay per download” mod

g

Internet connection

Necessary only at the mome
of purchase and downloading
the work on the disc

In lower subscription plansthe
Internet connections necessar
all the time during the playing
the work, in a higher
subscription plan (from 19.¢
PLN monthly), it is alsgossible
to listen to works in portab
players (in such a casdhe
Internet  connection is  not
necessary)

Possibility of copying in cas
the files areprotected by DRN
technologies

Only to a limited number o
computers and portable playe
usually it is possible to cophe
purchased works on Amited
number of audio
currently, the trend is to dep
from DRM protectionin this
model (see also point 10)

CDhOson

The subscriber getaccess t
music from each computer a
in a higher subscription plait,is
also possible to listen to wor
portable  players; the
subscriber loses access a
having stopped payinghe fee
and cannot copythe music of
audio CDs(unless the subscrib

(@]

pays an additional fewhich is

12
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similar to that offered by stores
operating on a “pay pe
download” basis)

Source: study made on the basis of the publicabgnGatuszka, P. (2009)Biznes muzyczny. Ekonomiczne i
marketingowe aspekty fonografilacet, 228.

The models described above can be supplementedtglsnwhich are closer to traditional
radio broadcasting than phonography:

* webcasting, which can be defined as the broadcpstinmusical works in “interactive
networks by radio or television®®; from the perspective of the recipient, webcastings
pure form can be compared to the reception of ditibaal radio programme; in principle,
the recipient does not have an influence on thecteh of the broadcaster's music
repertoire.

* interactive webcasting — form of webcasting in whibe recipient has the possibility of
influencing the selection of the broadcaster’s muspertoire, e.g. by deleting certain works
from the playlist, accelerating the playing of sedpsent works ( by “jumping” to the next
work), or influencing what he is listening to inyaother way;

* podcasting — type of online sound or film publioati distributed in files using the RSS
technology; the user downloads podcasts on hisatidccan play them at a time chosen by
him, which makes this form of communication differdrom webcasting and interactive

webcasting.

From a technological point of view, there is a &by between webcasting, interactive
webcasting and subscription services. From the'superspective, the difference between them is
of a qualitative nature — in the case of webcasting recipient plays a rather passive role, wierea
in the case of a subscription service, the rolactsve and the listener has almost the same set of
tools as a person playing music from compact didoteractive webcasting represents an
intermediary variant. The differences between theous types of services are taken into account,
e.g. by the British collective rights managememfaoisation - PRS for Music — by differentiating

the tariffs paid by users who offer webcasting emeractive webcasting servic&s

% ZAIKS (2008).Table ofauthor’s remuneration rates of the authors’ asstioia zaiks for broadcasting works in

interactive networks (webcastinigftp://www.zaiks.org.pl/pliki/256/Tabela_Stawek WTadf

% See also the problem of institutional piracy diést in point 9.

13
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In addition to the models described above, a sepam@up of products, closely related to

mobile technologies, can be distinguisted

These are:

* ringtones — a sound which signals the incomingpted@e connection; it can be a fragment
of a musical work;

* ringbacktones — a sound heard by a person calliagséervice subscriber, in place of an
ordinary call-waiting tone; it can be, e.g. a mabigork; although it is difficult to verify the
information provided on the website of one of tlmmpanies operating on this market,
which estimates that over 50% of the digital musicPoland is sold in the form of
ringbacktone?, the information provided by the respondents carsithat the ringbacktone

market constitutes a significant part of the Potiiital music marké®.

4. The value of the market for online phonogram sales Poland

The analysis of the volume of sales of music intdigormats is difficult. This is due to the

problems of reporting of the digital formats’ sales

First of all, such reporting is by nature more idiift than the reporting of physical media

sales (e.g. the question arises: how to take iotount the work which has been listened to in the

form of a stream? Does such work have to be listeneuntil the last second, or is it enough to

listen to half of it?) Secondly, the procedurestfa reporting of sales and consumption of music in

digital formats do not function as well as the mmhares for traditional formafs Therefore, the

data relating to the sale of formats should befalyenterpreted and compiled with the data on the

sale of physical carriers. The latter are presemdde graphs below.

27

28

29
30

These are the only services (unless new onesaeated), which will in the future remain closeilyded with
mobile technologies. See, footnote 13.

Quote following the not&ore digital music for Wind Mobildated 19.11.2012 ayvailable at:
http://www.windmobile.pl/aktualnosci/170-wiecej-nyki-cyfrowej-dla-wind-mobile.html

Interview No 1 and 6.
Interview No 11.

14
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Fig. 4.1. Nominal value of the physical audio aarmarket in Poland in subsequent years

expressed in million PLA. Source: ZPAV.
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Fig. 4.2. Number of physical audio carriers sol®Paiand in subsequent years (in millions of units).

The physical carriers are singles, LPs, casseiteip DVD and CD¥. Source: ZPAV.

31

32

Notice: since 2005 the numerical data are givamaitkages (a package — product counted irrespeuftive
quantity of specific components of the set, elgual composed of 2 CD discs = 1 package), henceatsefor
subsequent years are not comparable.

Notice: since 2005 the numerical data are givgmaitkages (a package — product counted irrespeaftive

15
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Graph 4.3. Nominal value of the video music mafkatD and VHS) in Poland in subsequent

years expressed in million PLN. Source: ZPAV.
The first publicly available information on the ustion of the Polish market for digital
formats was presented in the report of the Poligsit Information CentréMusic Market in

Poland.Report®. The data are presented in table 4.1.

Fig. 4.1. Sale of digital music in Poland brokenvddoy format in 2006 and 2007.

Year | Music files sold |Sales by cell Subscriptions| Total (in |Total (in  |Change
online (as a phone (as a million million
percentage of the percentage of the USD) PLN)

total digital music |total market for
market in Poland)|digital music in

Poland)
2007 | 8% 92% 0% 2,2 6,2 472,3%
2006 | 14% 85% 1% 0,4 1,1 -

Source: POLMIC, 2008, p. 8.

quantity of specific components of the set, elgual composed of 2 CD discs = 1 package), henceatsefor
subsequent years are not comparable.

Polskie Centrum Informacji Muzycznej. (2008ynek Muzyczny w Polsce. Rap@Polish Music Information
Centre Music Market in PolandReport] http://www.polmic.pl/images/stories/pliki/raportsigk-muzyczny-

polska.pdf .
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The data presented in table 4.1. are difficult @afy today (especially if we take into account the
above mentioned difficulties with measuring andoréipg the online sales of music). They confirm
the prevailing opinion that the Polish market fagithl music started to develop, first of all, imet
mobile sector, and in 2006-2007 the market fortdidiles was very small.

Taking into account the improvement in the repgrtif data on the digital formats’ sales,
we can assess with more confidence the informationided by the responderitswhich shows
that the market for digital formats in Poland actted for 6.7% of the market for physical formats,
which would give about PLN 22 million. However, thata are most certainly incomplete, which
results from the fact that not all companies haset g0 the Polish Society of the Phonographic
Industry (pol. ZPAV) reports on the sales and tbwia value of the market for digital formats in
Poland could have been higher in 2011. The remoriparing the sales of digital formats in Poland
in the first quarters of 2012 and 2013 providesitamthl information on the value of the domestic
market for digital formats. It shows that in thesfiquarter of 2013, the revenues from the sales of
digital formats in Poland amounted to 7 242 999 RiS\tompared to 4 729 175 in the same period
in 2012, an increase of 53.16%The revenues which showed the biggest increase desm
“websites supported by advertisements and streamningp-video serviced® (i.e. websites based
on an advertising model, e.g. YouTube, or the fspetify offer supported by advertisements) —
from PLN 1 477 833 in the first quarter of 2012RbN 2 840 484 in the first quarter of 2013, an
increase by 92.21%. The revenues from subscripfiees paid by subscribers amounted to PLN
1 758 532 in the first quarter of 2013 (compared @96 857 PLN for the same period in 2012),
which represents an increase of 60,32%n important category is also the income fromirul
downloads accounting for PLN 1 882 829 in thet fiyggarter of 2013 (compared to PLN 1 467 524
in the same period of 2012), although it shall loéed that the growth dynamics in this market
segment are considerably lower and amount to 28%3%.

The situation is futher described in the informatiprovided by the respondents. Some
phonographic producers estimate that the sharegéldformats in their revenues reaches the level

of about 30%° The estimates of the respondent representingltiaigmusic industry show that

34
35

Interview No 11.

ZPAV (2013).0Over 50% increase of the market of sales of digitasic in the | quarter this yednformation
i published on 4.06.2013 availablehttip://zpav.pl/aktualnosci.php?idaktualnosci=583

37 :g

¥ d.

3 Interview No. 2.
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the revenues from the digital distribution in these of this company amount in Poland to about
25%-30% of the physical sales reventfeshe publication of more precise data can be erpeict

the coming years.

5. The characteristics of the main players in the markt for services
giving access to music on the Polish territofyy

The entities oferring services that give accesstusic on the Polish territory can be divided
into two categories: foreign and domestic servidé® origin of the service offering music content
is important from the point of view of the relatsimp between the costs of acquisition of a broad
music catalogue and the revenues which can be gedefrom a given website on the territory on
which it is providing its services. The problem ddcby services functioning only on the Polish
market is the unfavourable proportion of expeneésumwhich have to be borne to gain access to a
broad music catalogue, in relation to the size hid thosen market. This is reflected in the
respondents’ statements: “we operate on a giveiaigy the territory of our country, but we have
to build the same technology which someone elsegUet’s say, on a global scal&”.

In other words, each service which wishes to makeraad catalogue available to the
customers must incur significant costs for the #&itjon of the rights to the music content,
regardless of the size of the chosen market. Evsurs global players and at the same time, it is
placing services which limit their operations te tolish market in a slightly worse position. Those
are confronted with a dilemma: a smaller catalognd hence, lower costs and possibility to
compete on the price, or a broader catalogue amadcasmsequence, higher costs and higher prices.

Surpisingly enough, local services, such as Mumpialar Muzo, are not in a position to
obtain the same music catalogues as global plajikesTunes or Spotify, from music producérs.

As a result, global players declare that they hatvéheir disposal a 20-million catalogue, and

Polish services can offer a maximum of 4-6 milliworks** It can be assumed that the existing

40
41

Interview No 10.

The analysis conducted in this point was carrigdfmm the end user’s point of view. Therefordpituses on the
last level of the distribution channel of musicinal- the retailer. The other levels are describgmbint 12.
However, the list of entities presented under ploisit is not complete because a number of relativapopular
websites localised in different countries can bedua Poland.

Interview No. 4.

2 d.

“d.
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situation may result from the fact that global ss#g are more active in the acquisition of content.
On one hand, it is easier for services operatin@ giobal scale to finance an active search of the
owners of less popular content. However, on therottand, the biggest global players are in a
position to negotiate with the owners of the mospylar music that the latter will be offered
exclusively on one website (e.g. The Beatles omé&Buand Metallica on Spotify). Obtaining this
type of exclusivity is expensive, which can explaihy it is mainly the biggest entities that take
part in such agreements. When discussing the dliiies faced by smaller services, it is worth
noting that the fees for the servers, i.e. the el the storage of music files, are significant.
Global services can use one place for all the cmst Polish services must pay the same fees,
although the scale of their operations is much kr&l The factors described above place Polish
services in a less privileged competitive positompared to global companies.

The foreign services operating on the Polish marketcludé® iTunes
(http://www.apple.com/itungs Deezer [ittp://www.deezer.com WIMP (http://WIMP.pl), Spotify

(http://www.spotify.com and RaraHttps://www.rara.com)/ Each of these services can be classified

as a global player. Each of them, except for iTlfhesn be defined as a subscription service based
on streaming. The global services operating in Poland includesoal YouTube

(http://www.youtube.con/ although it is not strictly a music undertaking.

In addition to the champions, there is also a numife services devoted to direct
communication between the artists and the audiemb&h allows artists, who are not working
with traditional music producers, or who are représd by independent small producers, or by so-
called “netlabels®, to present their works and make money. Such eshinclude, eg. Bandcamp
(http://bandcamp.cory/ SoundCloud Http://soundcloud.comn/ and Mixcloud

(http://www.mixcloud.conmy.

The Polish services include: Muzo http://www.muzo.pl), Muzodajnia
(http://muzodajnia.pl iplay (ttp://iplay.pl) and Empik kttp://www.empik.comy. Muzo is linked
with the biggest Polish media company — Cyfrowysagl which gives it the opportunity to

compete with the biggest players. Muzodajnia, eedty Polkomtel, is also indirectly connected

*d.

% Since the offers of all the online music serviteBoland often change, giving prices in the afsactively
operating stores does not make much sense asé¢beyne outdated very quickly.

Although recent news about the planned launcRaflio change this situation, see ZPAV (20RR)wstaje iRadio.
Apple porozumiato 8iz ,Wielkg Trojkg” wytwoérni fonograficznych[iRadio is createdApple got on with , The Big
Three” of the phonographic producerdhformation published on 10.06.2013 r. availadtie
http://zpav.pl/aktualnosci.php?idaktualnosci=586

8 Galuszka, P. (2012), footnote 21.
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with Polsat (Zygmunt SolorZak is the owner of Polkomtel and Cyfrowy Polsatuzddajnia has
built over the years a strong position on the Paligrket of online music. One of the reasons was
the use of the link between the service and theilstdecommunications network, which allowed
for the use of the Plus mobile network fee col@ttsystem. By adding the service fee to the
telephone bill, the financial costs associated hih purchase of music online can be saved. As a
result, the seller and the person buying the @ilesiot have to deal through a financial intermediar
(e.g. companies handling payments by credit camdsich translates into lower prices paid by the
consumers.

Moreover, the iplay service should be mentionedt ass one of the pioneers of the digital
formats’ sales in Poland and is the one, next twoS®, which survived to the present day. Iplay, in
addition to the files in mp3 and wma formats, afféne possibility to subscribe until 31.08.2013,
but after this date, it will have removed this optifrom its offer. Another website with noticeable
potential is Empik, which, when launching its offan a “pay per download” basis, completed it
with other cultural products.

In addition to the above mentioned services, tieeeenumber of companies selling music in
the form of files or ringtones online, or use musi@another way (e.g. as suppliers of technological
solutions relating to music, especially in the ¢celmmunications sector).

They include Soho.plh{tp://www.soho.ply, Polish Soundhttp://www.polishsound.cory/

NuPlays fttp://nuplays.pl, Mobila (ttp://www.mobila.plj, Papla kttp://www.papla.pl,

PlayTheMusic Iittp://www.playthemusic.pl/ Mood (ttp://www.mood.pl), Wind Mobile

(http://www.windmobile.p). These companies usually use music content epif aggregators’

It is worth mentioning two more services which ieplented a slightly different model,

with no acquisition of music from the biggest |labelhese are: Sound Patitp://soundpark.pl

and 3 MegaTotal.plhttp://www.megatotal.pl mentioned in point 3. Sound Park, which can be

considered as the Polish equivalent of Bandcamreades its offer to, first of all, individual sits
and independent label®A characteristic feature of Sound Park is theafsgidgets which can be
embedded in the artists’ websites and their pofde Facebook in order to boost music sales.
According to the information provided by the creatof the service, the majority of music is sold
via the Sound Park website and widgets displayetherartists’ websites. The sales by means of

widgets embeded in the artists’ profiles on Fac&boonstitute about 10% of the total sales of

49
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See point 12.
Interview No 7.
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Sound ParR! Among the music available in the service, the egjgshare in the sales goes to
genres such as Metal/Punk (34,28%) as well as Hip&&ap (30,90%5?

The second of the above mentioned services — Megladlois the first Polish platform of

social financing. MegaTotal was set up in 2007 liy ¢reative agency Sfera from £0dOver a

period of five years of activity, MegaTotal helpadraising funds to make 97 phonograms, of

which 75 have already been released and the remgajrirt is in production phas&The value of
the financed projects is within the range of 5000NRo 40 000 PLN* The total value of the
projects which have been completed so far exce68s685 PLN>®> MegaTotal.pl also runs an

online store littp://www.megatunes.plivhere you can buy the music files of the arstisthich

have been published thanks to the support fronwiiesite users’ community and the music made

by other artists.

This list should be completed with the services Have stopped operating:

OnetPlejer — a store which functioned on the @hetortal. The service offered both to
purchase and listen to music (4 PLN for the pureldsl file, or possibility to listen to 400
works; the system awarded a bonus for the purabfaadigger quantity of works). The files
were registered in the WMA format, with DRM protect measures, of 128 kbps quality.
Thanks to co-operation with the British company Ofken over by Nokia), the service
was in a position to offer a big choice of muZic.

Melo.pl — a shop with files which functioned undbe “pay per download” model on the
interia.pl portal. In 2009, the price for a dowrdoaf one work ranged in the majority of
cases from 1.99 PLN to 3.29 PLN and the price efwhhole aloum amounted to 29.99
PLN; the shop oferred WMA files, secured by DRMhieglogies; it stopped operating on
31.12.2009”

mp3.pl — a shop with files which functioned undee tpay per download” model on the
Wirtualna Polska portal. The shop was managed byiglay service and the prices were
similar. The Mp3.pl service offered mp3 files (3ZBps) without DRM protection

52

53
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57

E-mail exchange with the creators of the Sounit Bervice on 9.07.2013 and 10.07.2013.
The data refer to the share of music which cadléssified as representative of the above mentigeedes in the
total sales of the website on 10.07.2013 r. Tha datne from the Sound Park service.
As on 12.06.2013
Interview No. 16.

Id.

Galuszka, P. (2009Riznes muzyczny. Ekonomiczne i marketignowe asjoelagrafiiPlacet, 222.
Seehttp://melo.pl/and Gatuszka, P. (2009), footnote 56, p. 223
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measures?

3pm.pl — small shop offering music by Polish astiat 1.22 — 2.44 PLN per file. It offered
the possibility to pay in two ways — via PayU and3MS, (in the latter case, the buyers
bore additional costs for text messages amountng0®b6 - as a result, a person buying a
music file at 1.22 PLN, paid 2.44 PLN for the tex¢ssage)?

Niagaro — service functioning under the Eurozetuprbrand; it offered the possibility of
listening to and downloading music, as well as aodunctions. According to the
information given by Eurozet, there were over 2lionl Polish and foreign works in the

website catalogu®,

. Readiness to pay for music in electronic format

On the basis of the analyses of the available ssuand of the conducted interviews, the

following factors, which have a significant impamt consumers who decide to use online music

services, can be identifiet:

the size and depth of the catalogue; the size dimilunderstood as the number of works in
the catalogu®, and the depth should be understood as the Iégmroe diversification; to a
large extent, both factors are interrelated bectheséncrease of the size of the catalogue at
a certain point of time leads automatically to itherease of its depth;

the level of fees for the access to music and pipdication of different tariff plans adjusted
to the expectations of different consumer groups;

the interoperability with the biggest number of ideg working in different operating
systems (smartphones — Android, iOS, Blackberryddivs Mobile; computers — Windows,
Mac, Linux);

the free transfer of data if the access is by negiilone (3G, LTE);

the integration with stereo equipment (e.g. pobgitdiio use Spotify with a Philips mci900
set connected to Wifi, without using a computer);

the sound quality — the higher the quality, the enaitractive is a given service for the most

58
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Galuszka, P. (2009), footnote 56, p. 223.

Id., 223.

Data from the press materials of Eurozet “Niagarouzyczna rewolucja w wersji beta” dated 7.06®0
The sequence of the elements does not predetethaiméemportance.

Interview No 9.
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demanding customer groups;

» the introduction of different payment possibilitiesresponding to the payment preferences
of different user groups (credit card, PayPal,tstraards, text messages and others);

» the active communication of the service with usexg. by recommending playlists to
users®®

» the user’s comfort (e.g. if in the case of musaypld from a computer, the playing process
can be controlled from the keyboard, without thechto look at the computer screen; how
advanced are the social functions embedded intiven ggervice and the integration with
social platforms, such as Facebook, or Last.fm).

Some respondents remarked that if the prices &filis sold under the “pay per download”
model would drop, it could lead to a considerablerease of demand (“if we would have the
chance to sell something at 1 PLN (...), | am coneththat the sales would increase considerably
and the websites, which are, let's say, pirate efswvould cease to exisf).

Other respondents, however, pointed to the fattrttzay legal websites offer free access to
music, so if the price for some consumers is tlogofathat matters, this group of users can find a
legal offef®. It is worth noting that the price matters notyofdr the market segment which is the
least prone to pay, but also for consumers payighen prices, e.g. those who decide to use
Premium offers (giving, e.g. mobile access to thesio catalogue). What proved that the services
entering the Polish market are aware of the impedeaof the price, is that two weeks before the
start of the Polish version of Spotify, the pricesDeezer have been lowered.

Some respondents pointed out that in addition & ghce, the level of the technology
available to an average consumer also plays apatal(it is difficult to sell music via smartph@)e
if their penetration in the society is very low)s aell as the attitude of the society towards
intellectual property. Following this line of thohig in order to have a considerable increase of the
number of users of online musice services, theegl$i¢o be a reorientation in mentality, a change
in the level of wealthiness, as well as a stremgtiee of the users’ cultural needs, ®tclt
corresponds with the conclusions from social opirsarveys, which showed no interest in having

any contact with culture expressed by a considergait of the societ§)’
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Interview No 15.

Interview No 1.

Interview No 9.

Interview No 3

7 E.g., TNS OBOP research, commented in Handzlic#@ta Polska (nie)kulturaling&azeta Wyborczdated 28-
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Since the analysis of the consumers’ will to payrfwsic is complex, it is recommendable

to carry out a separate survey dedicated soldlyisaopic.

7. Price structure in specific models

The price analysis should start from a quite ttielaservation that the prices of the files sold
under the “pay for the download” model are reldtivandiversified. The importance of this
observation in economic terms can be understoae ifake into account the observation of one of
the respondents who stated that 99% of the turniovdre service is generated by 100 works and
1% of the turnover is generated by about 10 thalisesrks.®® Theoretically speaking, this would
be rational if the most popular works were consiigr more expensive than the less popular ones,
but this is not what happens. It can be explainethb economic features of the tracks, which result
in the fact that the prices of different phonogrametonging to the same price category are quite
similar to one anothé&r.

The starting point for the price analysis couldthe data presented in the 2005 OECD
report®. They are presented in table 7.1.

29.07.2007, 11.

Interview No 6.

See, e.g. Caves, R.E. (2000jeative Industries: Contracts between Art & ComeeeHarvard University Press
oraz Hull, G.P. (2004)The Recording Industry. Second Editi®outledge.

Organisation for Economic Co-operation and Develept. (2005)Digital Broadband Content: Music
http://www.oecd.org/datacecd/13/2/34995041.pdf
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Fig. 7.1. Price structure in the “pay per downloaaidel

Who? What do they do? High costs in USD Low castd$D

Music producer / artist Delivers the work in 0,67 0,40

the form of a “master

copy”

Financial institution | Organises the paymen0,30 0,10

clearing credit cards |process

Author or owner of Grants mechanical 0,12 0,10
economic rights to the|licence

work

Online music store | Organises trade and |0,25 0,10

(functioning costs) advertising

Total 1,34 Total 0,70

Loss 0,35 Profit 0,29

Source: OECD Report, 2005, footnote 70, p. 54.

The respondents provided more precise informatiorihe structure of prices. In the case of the
“pay per download” model, the structure of the prate (after deducting VAT) is as follows:

» the remuneration for the related rights (produceghts and performer’s rights) represents
about 60% of the price paid by the consumer; thlsezincludes the costs and the margin of
the phonographic company and the potential remtinargaid to artists taking part in the
phonogram (its amount depends on the terms andtmslof the phonographic contract
signed by both partiéy;

A the remuneration for copyright, most often paidhe authors through ZAIKS, represents
about 10% of the price paid by the consumer (if filte costs less than 2.8 PLN, then
ZAiKS collects 0.28 PLN from the net amo(fjt

» the margin of the online shop, the additional fessting to the operating costs (e.g. costs of

the supply of music via an aggregator, paymentHercredit card operator) constitute 30%

' See, e.g. Passman, D. S. (20@d)you need to know about the music businBssettaBooks, LLC and Gatuszka,

(2009), footnote 56.

2 Interview No 1.
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of the price paid by the consumer (when the consyrags for the file by means of a text

message, then the price may increase even by'falf).

In the case of music supplied to the shops thrarmghggregatdf, 50-60% goes to the content
owners (performers and producers), about 10% tatare through ZAIKS, and 30-40% is for the
technical service, the payment costs and the shogs°. These observations are confirmed in the
literature, in which it is stated that if 0.99 USDpaid by the buyer of a file in the iTunes stdahe
rightholders receive about 0.60 USD

It should be pointed out that the companies seliniijne music are to a certain extent limited
by the fees collected by ZAIKS. In the opinion afeoof the respondents, the development of
services offering the possibility of downloading siwuat prices which can be treated as affordable
for a wide circle of recipients (e.g. 1 PLN for duweading one song) is blocked by minimum prices
set by collective management organisatianSor example, in the case of downloaded music, the
remuneration for copyright paid through ZAIKS isoab10% of the price paid by the consumer, but
not less than 0.28 PLN. Hence, in the case the prfi@ track amounts to 1 PLN, the royalties paid
to the collective management organisations acclmurags much as 28%, which makes it impossible
to create a business model based on low pficas a result, some respondents claim that iefy v
difficult in Poland to build a reliable business aeb based on the rates that the collective
management organisations demand.

The price structure in subscription based senikdgferent.

In the case of these services, it is difficult tengralise since the amounts which go to the
content owners are conditioned by a number of facteow many times has a given work been
played, the number of users paying the subscriggenthe income from advertisers and the terms
and conditions negotiated between the subscrilsvnice and the content owner (the negotiations
are only possible in the case of the biggest pfayes. global music companié$)

It is worth highlighting that very often this sitien deepens the frustration of smaller
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Interview No 9.

See point 12.

Interview No 6.

5 Wikstrém, (2009), footnote 15, p. 107.

" Interview No 1.

% d.

9 Marshall, L. (2013). Streaming music: financiatidegal implications. Lecture delivered on 27.06.2@uring the
conferencel 7th Biennial Conference of the International Asatian for the Study of Popular Music “Bridge Over
Troubled Waters: Challenging Orthodoxies”.
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players who do not know exactly how much incomévarmgservice is generating (“what | dislike in
the whole system is the quite unclear picture of houch has been sold in fa&y. This leads to a
conviction which is expressed especially by smatleonographic companies (the weaker party,
especially in relation to global services) that thies of the game in new models for the distritnuti

of content are not clear.

8. The structure of the repertoire - what is the percatage of Polish
content as compared to foreign content

The assessment of the structure of the repertoitteel case of services offering music online
is difficult. These companies do not provide infatran on the music sales and it is only sales’ data
that can show reliably what is the interest in lokontent among consumers.

It is slightly easier to make an assessment fgreagators supplying music to online stores.
As pointed out by the representative of E-muzykd,ad 4 million works which are in the service
database, around 30 thousand are Polish Worksere could be more of them, but in the case of,
for instance, older catalogues, the problem isetingd who the rights to the content belong to. For
example, only 11 out of 44 thousand phonogram$eénRolish Phonograms database have a clear
copyright status.

The assessment of the popularity of the Polisnagu&, without having access to accurate
data, is very difficult also because the point mw of the respondents depends on their personal
professional experience, which does not necesgafibct the Polish music sales’ data.

A part of the respondents claim that foreign se&wientering the Polish market are
interested in acquiring the local catalo§@&his point of view was presented by the represies
of the global music industry, hence organisatiomscty by definition, own the music catalogue
which is considered by online music services as@tve. To put it in another way, when a foreign
subscription service is entering a new markets itnterested, first of all, in acquiring the local
catalogue from the biggest phonographic companies.

The same was probably true in the case of the lPolarket, which led the respondents to

be convinced about the high interest in the Paleialogue. On the other hand, the acquisition of

8 Interview No 2
8 Interview No 6.
82 Interview Nos 9 and 10.
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rights to the catalogues of smaller Polish prodsaitsrforeign services selling music does not have
to be a priority. This was reflected in the respamtd’ answefS, who even proposed that the
legislator should intervene to support the Poliskative sectdf. Considering the diverging
opinions and the fact that a considerable parthefdlobal players have just entered the Polish
market, one can assume that the answers to thdiaquesout the repertoire of the services
operating in Poland will be provided only after sotime in the future, preferably after obtaining

access to empirical data.

9. The impact of piracy on the online music sales metis and
trends

Looking from a historical perspective, one can tis& hypothesis that, were it not for the
popularity of the exchange of music files in P2Rwueks, services offering access to online music
would not have been launched in the past decaderdblapster appeared in 1999, CDs — a then
basic product of the phonographic industry, way weell sold in many countries. So without the
objective obstacles resulting from technologicaraies, music producers would not have seen a
reason for starting a risky process of rebuildimgtbusiness model.

The impact of piracy on music sales is difficatrheasure precisely. Very often, the results
obtained from the analysis of supposedly similds & data are contradictory, which may result
from e.g. the omission of one variable.

Moreover, it should be noted that this is a corgreial topic and the interpretation of the
ambiguous results of analyses still depends onveihehe person interpreting them is connected
with the music industry. For example, IFPI referatresearch which concludes that Internet piracy

significantly lowers music sales.

The examples are:
» the Michel study concluding that online filesharifoguld have reduced the sale of albums

(between 1999 and 2003) and in the case of somminwmrs by 1395;

8 |nterview No. 6.

8 For example by imposing quotas for Polish contsintjlar to those used in radio broadcasting.

8 Michel, N. J. (2006). The impact of digital filaaring on the music industry: An empirical analy3pics in
Economic Analysis & Poligy6(1), 11.
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» the Peitz and Waelbroeck study showing, on thesh&Esilata from 2000-2001, that “Internet
piracy was a significant factor reducing salesha music sector at an early stage of the
filesharing network development® and the Zentner study, conducted at the samedyerio
showing that music download reduced the likelih@ddmusic purchase by 30%, which,
taking into account that only a part of the pogataused P2P, indicated that were it not for
filesharing, the music sales in the European casi@nalysed in 2002 would have been
higher by about 7.8%4

* a study conducted in Canada suggesting that thetifnng of P2P networks has a
definitely negative impact on the purchase of mussen official sources, which results

from the fact that the users treat P2P networksfase alternative to buying mu&ic

* a study conducted in Sweden showing that the imgieation of legal provisions in this
country which increased the likelihood of detecteomd conviction of persons sharing music
online led to the reduction of the Internet traffichich can be explained by the decrease of

the number of P2P network users) and to the inereBmusic sale¥

The presented studies are only examples of analgdesating the existence of a relationship
between Internet piracy and the volume of saleshef phonographic sector’s products. In the
literature, however, there is a large number a€lag which do not reveal any relationship between
both phenomena or which suggest that this reldtipns more complex and its assessment is
ambiguous. The examples are the following:

* an article suggesting that the negative impact itdstiaring over the Internet is
counterbalanced by the readiness of consumersytbigher prices, which results from the
possibility to better discover the music beforeghasing it, the adaptation of the product to
the buyer’s preferences is improved (which meaiag #éven if fewer people buy music,
those who buy it spend more because the produawithey have listened to online before

8 peitz, M., & Waelbroeck, P. (2004). The effectrdérnet piracy on CD sales: Cross-section evideRegiew of
Economic Research on Copyright Issue§),171.

87Zentner, A. (2006). Measuring the Effect of FileaBhg on Music Purchase¥ournal of Law and Economics, @49,
63-90.

8Barker, G. R. (2012). Assessing the Economic Imp&€opyright Law: Evidence of the Effect of Freaisic
Downloads on the Purchase of Music CBBIU College of Law Working Paper No. 2
http://ssrn.com/abstract=1990153

8 Adrian Adermon and Che-Yuan Liang (2009). Pirddysic, and Movies: A Natural Experimeiiorking Paper
2010:18http://ideas.repec.org/p/hhs/uunewp/2010_018.html
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purchasing it rarely falls short of their expeaasf® the mitigation of the negative impact
of filesharing is possible when the consumers’gnezices are sufficiently differentiated and

the available music is highly varied;

an article classifying the different motivations ttlownloading music from P2P networks in
order to indicate those which lower, or increaseititlination to purchase phonograms; the
authors conclude that the motivations which cardéined as “unwillingness to pay”, or
“‘unwillingness to buy the whole album” have a negatimpact on the demand for
phonograms, but they are counterbalanced by thevations “listen before purchasing” and
“song unavailable on CDs, or in online offers”; asresult, the authors do not find a
relationship between the number of files downloattedh P2P networks and the sale of

albums in CD format*

an econometric study, the results of which havenhmelished in one of the top business
periodicals — the Journal of Political Economy; #malysis of the data led the authors to the
conclusion that “file sharing was not the main cgafor the drop of sales of music in the
USA in 2000-2002" and that “the number of user®2P networks is not correlated with the

sale of albums®?

a research conducted in 2011 in the EU countrieg/stihat “users do not perceive illegal
downloading as a substitute for legal music in tdigiormats”®*; the study was strongly
criticised by IFPI, which expressed its criticismthese words: “In the JRC study, the data
about traffic on both legal and illegal music weébsiwere wrongly used and interpreted.
The fact, which has not been taken into accouns, tvat not every Internet user’s action is
of a consumption nature. The example given wagTiees service, where the following
activities have been included in the user’s adéisjt for example: plugging of the music
device to the computer, or synchronisation of theiak with the computer. The examples

referred above have been classified as a manif@stat legal music activity, which raises

% peitz, M., & Waelbroeck, P. (2006). Why the muisigustry may gain from free downloading—The rolesafpling.
International Journal of Industrial Organization4g), 907-913.

L Andersen, B., & Frenz, M. (2010). Don’t blame B@&P file-sharers: the impact of free music downgoal the
purchase of music CDs in Canadaurnal of Evolutionary Economics, &), 715-740.

2 Oberholzer-Gee, F., & Strumpf, K. (2007). The effef file sharing on record sales: An empiricahlgsis.Journal
of Political Economy, 118), 1-42.

% Aguiar, L. & Martens, B. (2013). Digital Music Cemmption on the Internet: Evidence from ClickstreRata.
Institute for Prospective Technological Studiegyital Economy Working Paper 2013/0¢4
ftp://ftp.jrc.es/pub/EURdoc/EURdoOc/JRC79605.pdf
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doubts in the conclusions presented by JRC (...) Toenmission study erroneously

presents the relationship between legal and illeyadic services. There is no doubt that a
small percentage of pirates legally purchases musitit does not predetermine the fact
that a majority of them have never made any muaitstction. According to a study carried
out in the UK, 44.8% of illegal music file-shardrave never bought it*:

a research conducted in Spain which shows thatwitlexgness to pay for music is
correlated with age, which can result from bothighér income of older people and also
from their perception of values (e.g. the convictithat downloading music from P2P
networks is illegal); people who are less sensitivéhe price of music download less from
P2P networks and are ready to pay higher price€fs and music files; moreover, people
using P2P networks are strongly motivated by thalability of a variety of works (i.e. a
better “assortment” than in traditional stores) #melcomfort of the music purchaSe.

A number of studies also aimed at learning aboetattitudes of people downloading music

from unauthorised sources and their reaction td-par#cy arguments put forward by the

phonographic industry. The examples of such stualieshe following:

an analysis of the data originating from 2500 Fhelncuseholds, which showed e.g. that the
users of filesharing networks are motivated by\seudiified offer of music and the artists’

interest is very important for théfh

an experiment testing the reaction of 139 adultéinaed to use filesharing networks; the
experiment showed that the willingness to use Haeisig platforms depends on the users’
competencies, on whether a given person has alraeadg such networks before, the
attitudes towards piracy and the expectations ef riatives of the examined person;
contrary to what was expected, the “anti-piracyuargnts did not have a crucial impact on

the behavioural dynamics lying at the basis ofqyitd";

9 ZPAV (2013).Response of IFPI to the study conducted by Euro@ammission
http://zpav.pl/aktualnosci.php?idaktualnosci=538e also IFPI (2013)F-PI says Digital Music JRC study is flawed,

misleading and disconnected from commercial redlity://www.ifpi.org/content/section_news/2013032thh

% Sandulli, F. D. (2007). CD music purchase behavigP2P usersTechnovation, B), 325-334

% Rochelandet, F., & Le Guel, F. (2005). P2P musarisag networks: why the legal fight against copieray be
inefficient. Review of Economic Research on Copyright Issy@$, @9-82.

" d'Astous, A., Colbert, F., & Montpetit, D. (200R)usic piracy on the web—how effective are antapyr arguments?
Evidence from the theory of planned behavidournal of Consumer Policy, £8), 289-310.
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* an analysis suggesting that the legal actions agaifringers of copyright are governed by
the so-called “inability paradox” — they cannot ¢uce a deterrent effect and at the same
time promote attitudes favourable to copyright heit the former or the latter can be
achieved); it means that bringing Internet pirdtegustice will produce a deterrent effect,
but at the same time it will make it difficult tagmote social norms contributing to the

respect of copyright®

It should be stressed that a doubt-dispelling etada of the impact of Internet piracy on the
condition of the music sector as well as on theimaosline sales’ methods and trends will never be
possible. One of the factors which is not taken extcount in the majority of this type of analyses
is the gradually changing way consumers perceivsienlieyshon et al. put forward the argument
that the role of music in the contemporary cagstadiocieties is growing, but it does not translate
into an increase of the significance of the phoapbic sector, as it was the case in the second half
of the 20" century®®

The authors indicate that music became less asdleslue in itself for consumers, but on the
other hand, it is increasingly valued as a patbigger cultural phenomena or products. Therefore,
music is very important because it gives a valuaxXperience to clubbers, film audiences and
computer game players, but it does not necessseitye these persons as an object of direct

19 This situation concerns mainly young

consumption, consisting in the listening of a phgnam
people who use music products in a completely iiffe way than older people, e.g. they listen
more rarely to all of the songs of an album, ay #re more inclined to listen to a single piece of
musicl®*

Taking this into account, the best response tanetepiracy seems to be the development of an
offer of such music services and products that veflect the changing role of music in the
contemporary societies and which will also be pecatto use and be relatively inexpensive. A legal
music service should be attractive enough and ipedcso that people who have been using

filesharing networks so far cease to find themradng. There is a high degree of probabilityt tha

% Depoorter, B. & Vanneste, S. (2006). Norms ancErgment: The Case Against Copyright Litigati@megon Law
Review, 8#4), 1127-1180 and Depoorter, B., Vanneste, S.a& Miel, A. (2011). Copyright BacklasBouthern
California Law Review, 84), 1051-1292.
% Leyshon, A., Webb, P., French, S., Thrift, N., &@e, L. (2005). On the reproduction of the musénomy after
Ergoe InternetMedia, Culture & Society27(2), 177 —209.

Id.

101 Similar observations are made by the respondaritgerview No 2 quoted under point 11.
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retrospectively the turn of 2011 and 2012 will lmenped out as a crucial momentum for the Polish
music market — a time where the offer of legal mmuservices has converged in terms of its
attractiveness with the offer of filesharing netist*

In the course of the conducted interviews, the ardpnts also drew attention to the piracy
problem which has an institutional nature.

This term can be understood as both services altpwsers to cross the limit of their private
use, or directly facilitating the infringement adpyright law (such as, e.g. hosting services engbli
users to easily share files), and also servicaadakdvantage of favourable legal interpretatians t
reduce the fees for content U8 The example for the latter are services whichroffgers the
possibility to considerably personalise the repestfoand which pretend to be Internet radios
offering a webcasting service (which would requice obtain a licence only from collective
management organisations for copyright and relaitgiasts and to pay a fee according to pre-
established tables).

In the opinion of phonographic companies, theseices should be considered @s-demand
services (which means that the tariffs need to dgotiated with rightholders, music producers).
The above mentioned services rely on an interpoetatf the copyright provision on the “making
available of works to the public in such a way thmmbers of the public may access them from a
place and at a time individually chosen by themdaading to which the user chooses a work and
not an artist, which allegedly would exempt theranirthe obligation to negotiate tariffs with
rightholders.

To sum up, it can be concluded that the interviswggest that a part of the phonographic
industry treats filesharing by individual users astype of permanent (though unchangeably
negative) element of the record companies’ funatigrAs a consequence, the best method to limit
this phenomenon is to create legal services digtrig online content in a cheap, comfortable and
attractive way for users who, out of conveniencéaginess, would resign from pirate servit¥s.
What is the most worrying for the representatieésthe industry is the institutional piracy,
mentioned above, which, contrary to the often nommercial filesharing in P2P networks, is

based on generating revenues at the cost of theoghaphic industry and of the artists’ community.

192 5ee also point 11.

193 |nterviews Nos 1, 6, 13.

1941t was also emphasised in, e.g., interview Noat there was a necessity to undertake activitiemafducational
nature in the field of intellectual property rights
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10. Characteristics of the applied forms of protectiomagainst
unauthorised copying on the access-based online nuiservices
market

The protection measures against unauthorised cgmie defined by the general term of
Digital Rights Management (DRM). This term compsigechnologies limiting the possibility for
computer users to create and distribute copiedectrenic files or digital carriet®®. By applying
advanced computer technologies (e.g. similar torygtion), the users are subject to certain

limitations of use, and in particular, of furthasttibution of protected content.

Piesiewicz indicates the following possibilities &RM systems: “limiting copies, limiting
the playing of a work, making the conversion to o8 format difficult, quantitative limitations
of reproductions/copies, making the recording oT\#video/audio signal difficult, making it
impossible to rewind a film episode, making it @iffit to read by a programme which is different
from the one supplied by the producd?” From the individual user’s point of view, this ams, e.g.
the possibility of making only a limited number obpies of a given file. As an example, the
FairPlay DRM system used on the iTunes store lonkiefore 2009 the number of computers on
which the purchased file could be reproduced tedhland after liberalising the policy, to five)
copies. From the point of view of the business ragplied by Apple, it was not only about
preventing the unauthorised copying of content,absth about making the customers of the iTunes
Music Store tied to the equipment produced by tvaas of the storé®” The result of the use of
DRM protection measures was that the files boughbha time in the iTunes Music Store could
only be played on the players produced by Applee ¢ompany decided to sell unprotected files
when it turned out that its market position wasmsly and the competitors, taking advantage of the
consumers’ reluctance to DRM, offered unprotectied.f

The iTunes store’s withdrawal from DRM protectioreasures reflects a broader trend of
Internet services departing from the applicatiorpuadtection measures which are burdensome for
the consumer. It should be noted though, that siireg services are still using different types of

protection measures, which mainly results fromrthtire of the services they provide.

195 5chmidt, A., Dolfsma, W., & Keuvelaar, W. (200F)ghting the War on File Sharing.M.C. Asser Press.
1% piesiewicz, P. F. (2009)usic work and its creatowarsaw, Cracov, Publisher: Oficyna Wolters Kluwer
Polska,136.

197 Galuszka, P. (2009), footnote 56, p. 206-208.
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Contrary to services selling music files per itemjch after selling a work do not have to
monitor how frequently the buyer is playing it, sabption services need to know about each time
the subscriber is playing the work. This informatis necessary for the settlements with the
rightholders — the more often a given work is bgieyed and the more subscribers choose a given
artist, the more money will have to be paid by bssuption service to the authorised entities. In
consequence, subscription services monitor the utoess’ behaviour to a larger extent than
services operating under the “pay per download” ehti§

Taking into account the fact that the consumer, hoides to start using a subscription
service, is not in a position to negotiate cerfaiavisions of the agreement entered into with the
service provider, it is desirable that the bodiesived in consumer protection and the protection o
personal data analyse this type of agreementgier @0 protect the weaker party in the transaction,

i.e. consumers.

11. Forecast for the music market and for the principles of
access to music in a 5-years perspective

On the basis of the interviews that have beenexhiout and of the analysis of the global trends
and relevant literature, a conclusion can be drdnahthere are serious reasons for claiming treat th
Polish market for music is at a crucial momentsTikiconfirmed by the following facts:

» the penetration of the Polish market by global ptaywhich happened in 2011 (e.g. iTunes)

and in 2012 (e.g. Spotify, WIMP);
» actual financial successes reached by Polishsadist to the exploitation of music online;
an example can be Weekend's song “Onazg dla mnie”, which generated a revenue of
100 thousand PLN for the music group and the predanly from digital channef€®;

» the fact that streaming subscription services afg at the start of their development and, in
the course of time, they will function better anettbr, and as a consequence, the music
consumption model will be changing; as a resultiscmers will be most likely willing to

198 gee, for example, Makarenko, V. (2018uzyczny Wielki Brat, czyli co wie o tobie Spatjk to wykorzysta text
dated 17.07.201Bttp://wyborcza.pl/1,75475,14287458,Muzyczny WieBiat czyli co wie o_tobie Spotify.html
199 |nterview No 1.
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pay higher prices in different models and the as¢edegal music offers will be more and
more attractive and comfortabté&

» the greater availability of smartphones and fasel@ss Internet connections will contribute
to the development of the market, which, in turi| igad to further integration of online
music sales also by means of mobile networks;

» the use of music services for marketing purposéisoeideveloping strongly; such activities
have always been present, but the increasing nuwiberusic distribution channels and
their progressing integration with social servieel favour the further development of the

music use ared?!

Considering the above, one can risk the statenfeattthe subscription model has the best
perspectives in Polaft, and it could be extended in the future to thesjtility of downloading
single works and playlists in the framework of aswbscription (without paying an additional
fee)!™ Fierce competition between subscription serviciishelp to maintain subscription prices at
a low level for some time. It is unlikely that tpeice of 20 PLN for a Premium access (at present,
this price is applied by Spotify, WIMP and Deezeill be maintained for a long time. The price
may increase, in particular if it turns out thag thattle for the market will be won by one or two
subscription services?

It is more difficult to assess the long-term pectpve of the “pay per download” model. There
are few arguments which are not in its favour — #heady mentioned costs of the authors’
remuneration, charged by ZAiKS, which make it difi to lower the prices of files, the settlement
of electronic payments (in particular, the lackaalvanced micropayments and the unfavourable
proportion of fees charged by credit cards opesdtorelation to the price of fileS}, as well as the
weak penetration of credit cards (although thidbfem concerns also subscription services).

On the other hand, the consumers’ habit of “pgsisg” music, which can have a crucial
importance for certain groups of buyers, speakavour of this modet'® Furthermore, consumers

paying careful attention to the sound quality valso appreciate the fact that some services

1% nterview No 9.

1 nterviews Nos 8 and 9.
12 |nterview No 11.

13 |nterview No 1.

14 nterview No 6.
115 Id

116 Id
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functioning under the “pay per download” model ofiiées of a quality which is comparable to the
sound of a compact disc (for example, recordedlassiess FLAC format).

The success of subscription services should, withircouple of years, considerably
contribute to the decrease of the number of peagiley pirate services.

A relatively cheap broad access to music onlind, the increase of social awareness about
the advantages of subscription services, will hesra result that a major part of consumers wid fin
it not practical for them to waste their time foeasching a filesharing network or hosting
services-!’

Some respondents remarked that the music consumpébits are changing, which will
have as a consequence a further decrease of gseafgihysical carriers. This can be illustrated by
the following quotation:

“it can be predicted, with a high degree of probgbithat the CD is condemned to

extinction. It will be the same story as with vimgcords. A small number of people will

be interested in CDs, but when they die, nobody eaine back to this (...), and how

about young people? Unlike their parents, theyttneasic as another entertainment.
Most often “it creates a background climate”, iuseful for dancing and is a pretext to
meet at a concert. And when they like a certairgstren they download it and listen to

it till they get bored. It looks like in the 50sdafi0s — the most important was the single,
meaning a song. Nowadays, young people downloadadhg they like and what about

the whole phonogram? Maybe if an artist has a nurmbsongs that young people like,

they will compile themselves this artist’s biggkis, in e.g. their phone™®

This in turn will most likely have an impact on tgeadual evolution of the publishing cycle
— in a longer time perspective, it is not certdimusic will be further released in packages (i@ th
form of albums). It is probable that some musiciani$ shift to more frequent releases of small
portions of music, e.g. by releasing one work fitome to time.

A lot will depend on the convention adopted in @egi music genrg® and on global trends
(it should rather not be expected that the Polighket will significantly differ from the markets of
other European countries in the long term).

7 Here the question arises about what will be tHeypof the rightholders towards user-generatedeain However
this is a topic going beyond the framework of #tisdy.

18 |nterview No 2.

19 nterview No 6.
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12. The acquisition of repertoire by online stores

In order to understand how the acquisition of repes by online stores takes place, it is
necessary to explain what rights are involved endle of phonograms.
This is illustrated in diagram No 12.1, which cam éxplained in the following way. The entity
which plans to open an online music store has tailmtan authorisation for the use of each work
from three entities:

» the author of the work (the author of the text afidhe melodic line, it can be several
different people who are, as a rule, representedaligctive management organisations or
by publishers¥®

« the record produc&* (a person or an organisation which holds the sighthe master copy

— a carrier on which the original recording hasrbeszorded);

» the performer (a person or several people who haaae an artistic performance of a given
work registered on a specific phonogram; the perérss are often represented by collective

management organisations).

As mentioned, each of these rights can be managed 8ifferent person or organisation, as

presented in diagram 12.1.

120The term publisher, or publishing company havenlziieectly transposed from English for two reasdtisstly, these
are terms commonly used by people form the musiasiry. Secondly, the Polish translationwytlawca muzyczhy
is not precise because it is also used to defiadatbel (e.g. in the sentence company “x” is thielisher of the record
of artist “y™). See also the definition presentaader point 12.

12t should be noted that the term “producer” is usetk in a different meaning than the one commaséd. It is not
used to define the person responsible for the diérgiof the music in a record studio, but it isdifer the publisher —
most often, a music publishing company.
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Diagram 12.1. Entities involved in the grantindioénces to an online music service

Music file
Copyright ‘
category wor
record performance
most often Performer’
Entity owning the Composer of record company who can transfer the
the melodic line or other owner of the master copy| rights
author of the lyrics to the record company
Most often music Music record company
Entity authorised Collective management record company and/or collective management
to grant a licence organisation (e.g. ZAiKS) or other owner of the organisation (e.g. SAWP,
and/ or publisher master copy STOART)
(e.g. the artist);
in the case of some
types of use

— ZPAV

Source: Own study.

The most frequent situation, which usually takeselin the case of the biggest labels, is the
management of the record producer’s right and efgarformer’s right by the music label. The
entity planning to launch an online store will apgeh this company to obtain the two categories of
rights. The offering of the music file online widllso require an agreement with the person or
organisation managing the copyright to the workrnder to obtain a licence for its use. In this ¢ase
the situation is even more complicated.

In general, the author can manage these rightsichdilly, but he can also entrust their
management to a collective management organisaiiaio, a specialised organisation dealing with
the management of the rights to the works — taldigher.

In practice, a collective management organisatem manage rights for some types of use
(e.g. for “public performance”) and the publishe@ncmanage rights in other fields (e.g. for the
“synchronisation of sound and image”). Additionahtplications appear when a given work was
written by several creators, each of which entdigtee management of their rights to different
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organisations operating in different countriestheory, the entity that wishes to open an online
store selling files on the entire territory of tBE will have to establish the legal status of tharkv

in each EU Member State. The difficulties facedsbgh entity are considerable and they are even
more emphasised due to the legal discrepancieebat&tU Member States, due to problems with
the identification of the authorised entities andsome cases, due to insufficiently precise legal
provisions.

The analysis of the acquisition of the repertoiyednline stores needs to start from the
presentation of all the entities participating e tdistribution channel of online music content.
Diagram 12.2. shows in a simple way which entitias participate in the online music distribution
chain. The entities which are on the left sider@ tliagram control the producer’s rights and the
performers’ rights which are directly transferredttie service selling music online (this is possibl
mainly for the biggest players), or via an aggregas already mentioned before, in order to create
an offer, the service which makes music availabiéne still needs to acquire the copyright
attached to the content. These rights are acquiced the collective management organisation
operating in this area (in Poland — The AssociatadnAuthors ZAIiKS), and/or from music

publishers.

Diagram 12.2. Process of repertoire acquisitiooiyne stores.

RELATED RIGHTS

Global music
~romnanv

v

Service selling

/

Independent record Aggregator music files
nrodiicer or access to

v

/ music content online
Individual artist

C
A o)
P
Y
R
|
G
Collective H
management T
organisation
or/and

music publisher

Source: Own study.
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Aggregators are entities operating on the B2B ntaakeintermediaries between the labels
(more rarely — individual artists) and users — fyosbmpanies making music available to final
customers online or by means of mobile technologié®e aggregator’s task is to obtain licences
from authorised entities for the use of relatedtsy? for online use and to grant such licences to
the interested users (distributors of online contand telecommunications companies). Two
companies of this type have a strong position @Rblish market — E-Muzyka and Independent
Digital.

A global player, a company called The Orchard, withich e.g. the independent music
publishing company MJM Music signed a contract, aso be added to the aggregators present on
the Polish markét®

The iplay service, which distributes music to Netisndertook to provide aggregation
services**

An aggregator is an intermediary whose existencthermarket is extremely important for the

digital market. These companies solve the followpngblems faced by phonographic companies:

» the problem of placing an offer in a store — in tre@ses, big online retailers do not want to
negotiate directly with publishers, especiallynéy do not have an extensive catalogue; the
exception are global music companiggjorg, which have a sufficiently big catalogue that
they are in a position to directly negotiate wighailers;

» the problem of adapting formats — in order to salkic online, the files and metadata must
be adapted to the requirements of the online eztaince both labels and online stores use
different recording formats, an entity is neededdgust (unify) the formats used by both
parties to the transactitii, moreover, this process is sometimes very timesgoving,
which explains why the “loading” of works to allelservices can take about a month;

» the digitisation problem — smaller labels often dad digitise their catalogue at all, therefore
an entity is needed to take care of it in theiadfethis task encompasses not only the
digitisation of phonograms, but also, e.g. the saanof covers->°

» the problem of monitoring the rights status — lalwin control the rights only for some time
(e.g. in the case when they have concluded an mgr@ewith an artist for a determined

122 Recording rights, though it can also be video eont
123 Interview No 2.
124 1nterview No 9. See aldutp://e-sklep.netia.pl/muzyka-2-k-4-g-3-w.html

125 Interview No 6.
126 Id
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period), which requires a constant monitoring @& tlghts status; it is especially important
bearing in mind the fact that music products hasey wften a short life cycle, which means
that it is costly for a company to miss the momehen a song becomes popular (in the
sense that it is unable to sell it online becabsaights to the work have expiredy;

» the problem of delivering marketing materials tdirom retailers — on the basis of materials
sent by labels, the aggregator prepares and delm@motional content to online stores;
only the biggest phonographic companies would ke position to operate in this field fully
independently; aggregators know how to promotenmbsks in online stores, and they do not
confine themselves to displaying the content in stege, but they also support the sales
actively*?® this also makes sense for online retailers foomithe sale of music is an
additional activity®® - it is more profitable for such a company to deke certain tasks to
the aggregator, rather than to hire specialistsd¢ate the marketing messages which appear

in the online storé*

The agreements signed between phonographic congpamicaggregators depend on the size of
the catalogue owned by a given label. For examplglobal music company signs with an
aggregator very concrete, non-exclusive agreenfenthe delivery of selected content to strictly
defined service$™ As a principle, the global company prefers to keegirect relationship with a
given contractor (an online retailer), but somesmeue to business considerations, it will reach
certain services through an aggregator. In suctuati®n, the company grants a licence for the use
of music to the chosen aggregator, which in tutslisenses it to a specific servit®.

In the case of a small phonographic company, thlitions for the co-operation will be
different. As a rule, the agreement entered intilh whe aggregator will usually be of an exclusive
nature. The agreement is usually entered into fitletarmined period and then it is prolonged for an
indefinite period upon a few months’ terminatiortice**?

The detailed terms and conditions of the agreemargscovered by trade secrets, but a

certain relationship may be noticed — the bigget more attractive the catalogue of a given label

127 Id

128nterview No 1.

129%5ee, e.g. Netia stotetp://e-sklep.netia.pl/muzyka-2-k-4-g-3-w.html
3%nterview No 6.

BYnterview No 9.

132,

33nterview No 1.
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is, the better conditions this company is abledgatiate with the aggregattt:

There are cases of co-operation between an aggregatl an artist which individually
manages his performance rights and recording ridthdsvever, taking into account the fact that,
from the aggregator’s point of view, each subsetjuentractor generates costs, such artist should
have a strong position on the music scene.

Another entity which role on the digital market dedo be explained is the publisher (the
publisher is not mentioned in the Polish Law on @it and Related Rights). The publisher deals
with the management of the economic rights (torthesic and text) on the basis of an agreement
between the author and the publishing companyesdidgor a definite period of time, or if these
rights have been aquired and assigned to the peblifor the term of protection of the economic
rights: from the signature of the agreement updtgé&ars after the author’s death. The publisher has
the right to manage and use the works created ehdeced by the author on the basis of the
economic rights. For some types of use, thesegsighe transferred to ZAiIKS (within so called
mechanical rights, resulting from the the economght to reproduce works on carriers, and
communication to the public rights, which relateaib forms of communication ), and for other
types of use, they are not (e.g. sound and imagehsgnisation, print reproduction, exercise of
copyright for derivative works, e.g. for the makimgf essays, adaptations, arrangements,
translations, combining with another musical, &rgr or dramatic work, or the addition of new
words to the music, or of new music to the lyrits).

There are four big publishers operating on thedhatharket: SM Publishing (an affiliate of
Sony/ATV Music Publishing managing also the EMI MuBublishing catalogue), Universal Music
Publishing, Warner/Chappell and Schubert Music Bhlilg. These companies are branches of
international publishing companies and, as a rethdly largely represent the catalogues of foreign
works. In addition, these companies manage thdsrighPolish artists and sign agreements with
new creators.

The question of the management of rights in foraigtalogues by publishers, as well as
their co-operation with collective management oisgtions, is compleX®

For example, the Anglo-American repertoire of S&1Y - in the case of online use - has

not been entrusted to the local branch of the comb&cause the head office manages it directly,

13%See also point 7 above.
135 Interview No 3
1% See point 14..
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or e.g. via PAECOt*’ (the local branch may represent the head officéhé negotiations with
contractors, but it cannot sign the agreementferAnglo-American repertoire itself).

As a result, the rights to the Anglo-American repiee for the territory of Poland have not
been entrusted to ZAIKS (only the Polish repertowss entrusted). As a consequence, the multi-
territorial licences for the Anglo-American reperéo can be obtained by users from the
organisation indicated by Sony/ATV Europe (PAECOWL the licences for the Polish repertoire
can be obtained from ZAiKS. This leads, howeven tmllision of right§®, because ZAiKS grants
them irrespectively of the repertoire to usersragdgeed in the Polish territory pursuant to art. 21
paragraph 2! (radio and TV organisations are akbwwebroadcast works only on the basis of an
agreement concluded with a collective managemegdanisation, which is also applicable to the
Internet®%). Despite the lack of a mandate, ZAiKS grantseéH&ences considering paragrapte
a provision establishing a statutory licence alloyvior the use of works via collective management
organisations?° This situation does not result from any bad faiththe part of the parties involved,
but from the complicated legal regime which cante imeing after the entry into force of the EU

Recommendation of 2005, as well as after the CIE€&€e (see point 14 and footnote 137).

13. The extent to which the territorial nature of services and
online stores results from the territoriality of copyright and the
extent to which it is conditioned by economic facts

The reasons for the territorial limitations stamdin the way of the development of the music
digital market in Europe are complex and are natfioed to the problems pertaining to the
territoriality of copyright. When analysing the seas for the relatively late arrival of global ptay

137 The initiative was commenced after Recommendatfdhe European Commission of 2005 took effetp://eur-
lex.europa.eu/LexUriServ/site/en/oj/2005/I_276/162@051021en00540057.pdihd also in the so-called CISAC Case,
see point 14 ankttp://www.cisac.org/CisacPortal/miscDocs/CISAC_€E€®Briefing%20paper EN.pdf

138 |nterview No 3

139 The literal meaning of Art, 21 of the Law on Coigiat and the Related Rights is the following:"1.dRaand TV
organisations are entitled to broadcast small phbli music pieces, words, words and music onlyerbasis of the
agreement concluded with the collective managemeyanisation managing the copyrights unless th# timy
broadcast the works ordered by the radio, or T\aoigation is vested in it on the basis of a sepagteement. 2. The
creator can resign from the intermediation of thkective management organisation managing the ragiptg in the
agreement concluded with radio, or TV organisatinich is referred to in section 1. The resignagball be in
writing under the pain of invalidity.!2Provisions of section 1 and 2 are respectivelyiapple to the public
dissemination of the works in such a way so thatywdy could have an access to them at a placatamtime
chosen by themselves”..

140 Interview No 3.
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on the Polish market, the following factors caridentified"**

1. Insufficient access to broadband Internet and meolilternet (3G, LTE) and other
technological barriers, e.g. insufficient avail#iil of smartphones (this situation is
improving fast)

2. Low percentage of credit card holders in the taggetips defined by the services offering
online access to music (young people). An imporfactor is also the lack of trust of
consumers in online transactions by credit carccéuainties related to the security of

payments).

3. The view of companies running online music serviabsut the high level of piracy in
Poland (though the fact that global players suckilases, Deezer, or Spotify entered the
Polish market shows this belief was not decisive).

4. Reasons purely related to business, depending eukiness model adopted by a given
company. As an example, the Apple business modbesed, first of all, on the sale of music
players (iPod, iPhone) and this is why this compamigrs, in the first place, markets which
give the opportunity to boost the sales of thesaecds. Most likely, the Polish market has
been assessed only recently by this company assagutive one.

5. Legal provisions not related to copyright and edatights. The rules governing the
protection of personal data or the protection aistomers are one of the examples. It is
difficult to assume that the differences betweerropean countries can create serious
obstacles in the long-term for companies runninjnenmusic stores. Nevertheless, at a
certain stage of their development, these compam@g choose markets on which it is

relatively easy to conduct this type of business,ampliance with the existing rules.

6. The success of an online music store requiretatireching of a widely designed promotion
and information campaign aiming at persuading comss to use new channels to access

music. It is not only about convincing users whevdimad files from unauthorised services

141 See also: European Commission, (20C)mmission staff working document. Impact assedsacenmpanying the
document Proposal for a Directive of the EuropeamliBment and of the Council on collective managenuoé
copyright and related rights and multi-territoriicensing of rights in musical works for online sse the internal
market http://ec.europa.eu/internal_market/copyright/dmesiagement/impact_assesment-com-2012-3722_en.pdf
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that it is worth paying for music. It is essentialshow to less technology knowledgeable
consumers that the use of legal online music st@esasy, comfortable and safe. In
consequence, the entities entering the Polish maake challenged by the following

dilemma: the company which, as the first one, wiint to attract a considerable number of
customers, will have to bear the burden and costlaohching a widely designed

promotional and educational campaign aiming at ngkihe consumers aware of the
advantages of consuming music online. The outcofreuch a campaign could be either
reaching the market leader’s position, or the pmsiof a service which would have done
the “dirty work” for others and which would haves the only one, borne tangible costs of
running a promotional and educational campaign, Hrel benefits flowing from that

campaign would also benefit the competitors. Iis situation, the companies running this
type of services may tend to adopt an expectatiteide and plan promotional actions very
carefully. As mentioned in point 11, within the twoming years at most, it is expected that
the situation will be subject to a rapid changehiis respect (the first symptoms of change

were visible while this report was drafted).

14. The projected impact of the introduction of the Eulopean
licence passport, based on the project of Title I1bf the Directive
on collective management of copyright and relatedights and
multi-territorial licencing of rights in musical wo rks for online
uses in the internal market, on the situation of Pissh entities
operating in the area of making music available omhe

According to the CISAC data of 2011, collective ragement organisations collected 7584
million EUR around the world, of which 4537 millidBUR in Europe alone. In 2011, 88% of the
money collected around the world (about 6800 milliBUR) came from the use of musical
works*? To compare, the world sales of music in 2010 wasttwaround 16146 million USH?
Therefore, collective management organisationsayelayers in the music industry in the broad

sense and Europe is in their case a key area ¢emgeaaconsiderable part of revenues.

142 CISAC (2011) Authors' Royalties Repottttp://www.cisac.org/CisacPortal/documentLink.deZid896&lang=en
143RIAJ (2012) RIAJ Yearbook 201http:/riaj.or.jp/efissue/pdf/RIAJ2012E.pdf
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In addition to the purely financial dimension, ealive management organisations
managing copyright play a key role in facilitatitige development of the online music market.

From an economic perspective, the activities ofective management organisations are
characterised by a number of features which detexitiieir specificity as compared to the majority
of economic entities operating on competitive megkelhe description of the economic
characteristics of collective management orgarmsativill allow to make an impact assessment of
the solutions proposed in Title 11l of the Direaiwn the functioning of Polish entities operating i
the area of the making available of music online.

Firstly, collective management organisations ae,aarule, natural monopolié§. This
means that due to the specific structure of cogte @verage long-term costs are constantly
decreasing) on the market covered by them (moshpfin the territory of one country), the most
economically sensible solution is to have one ctile management organisation operating for a
given group of entities.

In other words, the costs of the market producfinrthis case, the costs of the provision of
services) are the lowest because it is concentiatede hands of one company — two or more
entities operating on the market would generatadrigosts than one undertaking.

In the case of the Polish music market, from amdogr collective management
organisations, only two, SAWP and STOART offer tresrvices to the same group of rightholders
(performers), whereas ZAIKS and ZPAV are monopslisttheir area. It is worth noting here that
the efficiency of the natural monopoly in the caséolish collective management organisations is
limited as regards certain forms of use (mainlybipu performance”) due to the doubling of the
structures used for controlling if users have pasehl licences for the use of music. In other words,
from an economic point of view, it would be moréa@ént to send one inspector representing all of
the four organisations to the place where musheisag played (e.g. discotheques), rather than the
way it is done at present, i.e. that each organisas sending her own inspector. The interviews
show that collective management organisations heade steps in this directidfr,

It is worth analysing to what extent the phenonmenba natural monopoly takes place in
the case of online use. On the one hand, the kiteasnnot subject to geographical limitations,
which could suggest that part of the costs reladdatie control of the rights users should not appea

144 Directorate-General Internal Policies, Policy Deqeent C. (2006)The Collective Management of Rights in Europe.
The Quest for Efficiency. Studittp://www.keanet.eu/report/collectivemanpdffindifpl6.
%5 Interview Nos 13 and 14.
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(e.g. travel costs in order to perform control)isTivould be an argument for abandoning the natural
monopoly thesis in the case of online use. On therchand, at the present stage, the collection of
fees for online use requires significant investraantlT systems and generates costs related to the
management of authorised entities (which is, adagxgd earlier, time-consuming and costly),
which, in the current situation, calls for the pastement of the evaluation to what extent the
problem of the natural monopoly occurs in the a#senline use. As long as the online use does not
dominate the traditional types of use, the argurabout the natural monopoly can be defended.

Secondly, the activities of collective managemaganisations benefit from economies of
scale. In economic science, economies of scaleridesa situation in which “a proportional
increase of all the outputs leads to a more thapgtional increase of the production siz&.

In the case of collective management organisatibms,of course not the production that is
concerned, but the size of the catalogues of rigitisch are managed by a given collective
management organisation. The bigger the cataldgadpwer the costs per work (one rightholder)
borne by a given organisation.

Thirdly, the market on which collective managemangianisations operate can be defined as
a two-sided markef.’ On the one hand, collective management organisatiperate on the market
of rightholders (creators, producers, performesgy on the other hand, on the users’ market. As
long as for each of these groups the collective agament organisation is a monopolist, the
consequences of the two-sided market are not arfattich can impact on the choice of a concrete
collective management organisation by the righttiddor the users. However, if there was
competition between collective management organmssit then the collective management
organisations which acquire the biggest numbeigbits would naturally be more attractive to users
who wish to acquire content, which, in turn, takingp account the impact of the network effect,
would increase the market opportunities for theybgj collective management organisations.

Fourthly, the activities of collective managememgamisations are conditioned by the
relationship between transactional costs and digion of revenues, which is defined in statistics
as “long tail”. One of the goals of the functioniog collective management organisations is to

reduce transactional costs. This results from tre of the collective management organisations’

146 Frank, R.H. (2007Mikroekonomia jakiej jeszcze nie by@®daisk: GWP, 331.

147 7ob. Drexl, J., Nerisson, S., Trumpke, F., & HilRM. (2012) Comments on the Proposal for a Directive of the
European Parliament and of the Council on collextimanagement of copyright and related rights andtisterritorial
licensing of rights in musical works for online gde the internal markeMax Planck Institute for Intellectual Property
and Competition Law,
http://www.ip.mpg.deffiles/pdf2/Max_Planck_Commer@sllective_Rights_Managementl.p8f
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functioning: by entrusting their rights, the rigbttters do not have to collect the fees themselves —
this is done for them by one organisation.

As a result, a simple relationship occurs - the emights have been entrusted to a given
collective management organisation, the more savarg generated from its activities (the large
number of transactions between the dispersed ogfehs and individual users are replaced by
licences granted by collective management orgdaisgt-*® However, it is worth considering what
would be more profitable for the collective managemorganisation: to focus on the services
provided to rightholders who have the most attvactiontent for users, ignoring the rightholders
whose rights are seldom used, or to serve allhligders? The answer to this question is illustrated
by the distribution of the popularity of the giveights. Three possible variants are illustrated in

diagram 14.1.

Diagram 14.1. Three possible distributions of rsghdpularity

po;‘)tjlarity of the work poptﬂarity of the work populari‘t‘y of the work
number of WorT<s number of ;vorks number of wo?ks
long tail the whole repertoire a small part of the
is equally popular repertoire is very popular,

the rest is not very popular

Source: Own study.

In the case of a distribution where every work lie tatalogue is equally popular, it is
profitable for the collective management organ@satp equally manage each work. In the case of a
distribution where a small part of the repertosevery popular and the rest of the works is less

popular, it is profitable for the collective managent organisation to focus only on the more

1481t is worth noting that in the case of traditiomgbes of use, considerable savings can also be twgeographical
factors. As an example, it can be cheaper to doléess from users in small and highly urbanisedhisgands than in
big and poorly urbanised China.
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popular part of the catalogue.

The “long tail” distribution type is an intermedatvariant — the assessment of the
profitability of managing the rights of each rigbttier would require detailed data in each case (i.a
the data showing the length of the tail, i.e. tmepprtion of popular works in relation to less
popular ones). In practice, it seems that the @opulof works is tending extremely in the directio
of a narrow group of very popular works. As a repraative of E- muzyka estimated, from about 4
million of works in their catalogue, only about 1@usand generated any incotfie.

In practice, collective management organisatiathgpta solidarity strategy, which means
they treat each rightholder equally, regardlesshefrevenues that the entrusted works generate.
The proposals set out in the Directive raise thestjan about the application of this strategy by
collective management organisations granting nettitorial licences.

Even if the Directive imposes an obligation ohsiscrimination of smaller entities by the
entities granting multi-territorial licencE$ (e.g. of small collective management organisations
which do not grant the above mentioned licencég)etis a risk that the weak negotiating position
of small entities, resulting from the fact thatitHess popular repertoire (on an internationalejca
will practically constitute only a cost for the higllective management organisations, will prevent
them from ensuring a proper protection of the edes of the represented creators.

Fifthly, if we consider introducing competition Iketen collective management
organisations established in different countriese(of the proposals set out in the Directive), one
should remember that the repertoires which theectlle management organisations represent are
not, from an economical point of view, substitutigmods, but complementary goods. This means
that in the majority of cases, the user, who ditd make a deal with e.g. the Czech collective
management organisation, will not be interesteptacing its catalogue with the catalogue of e.g.
the Hungarian collective management organisationother words, the catalogues of different
collective management organisations establishetifierent EU Member States are not substitutes
for one another, but they are complementary - tdgther they can form an attractive proposal for
users. The only exception is the Anglo-Americanalegjue, which due to its popularity and

commercial attractiveness, is capable of meetirgiders’ expectations on its own.

9 Interview No 6. It can be noted, however, thatdheted data refer to recordings, and not to warkbpugh the data
representing the works would look similar, whichiagsed by, e.g. Kretschmer, M. (2005). Artistshaags and
copyright: A review of British and German music sty data in the context of digitdlirst Monday, 101).

150This is stated in art. 28 section 1. (...) ,The nated_collective management organisasball manage thesmline
rights on a non-discriminatory basis.”

50



Patryk Gatuszka, Institute of Economy, University ¢ £6dz
Report on the functioning of the digital music maket in Poland 51

Sixthly, serious economic consequences result fiteenfact that it is not enough for the
entity wishing to open an online music store toagb@a licence for the use of the rights from the
collective management organisation representingtarg, or from other entities representing them
(publishers).

As mentioned in point 12, the phonograms catal@neethe performers’ rights also have to
be acquired. This situation corresponds to a phenom defined in economy asticommons
(which can be translated into Polish as “a trapecfprocal exclusion”>* It takes place when the
fulfilment of a certain goal (e.g. the opening af@line music store) requires the consent of many
entities, of which each has a right of veto, megurtivat it can decide to impede the development of
the undertaking. Such a situation leads to a suiaptise of resources and causes social loss.

In the case of an online music store wanting tonoged operate on the territory of the
whole EU, it is necessary not only to obtain thasemt to use the catalogues of works from many
countries (where collective management organisstamnpublishers owning the rights to the most
attractive catalogues will have a power equal tiglat of veto), but also to obtain the authorisatio
to use phonograms and artistic performances, whimhld generate an additional risk of blocking
the undertaking by the owners of the most attragbivonogram catalogues.

The economic features of collective managenmeganisations presented above set the
framework for the analysis of the proposed prowvisiof the Directive. Moreover, the proposal for a
Directive has to be interpreted in the contexthaf butcome of the 2005 Recommendation and of
the CISAC Case (see footnote 137). The 2005 Recamatien and the CISAC Case contributed to
the gradual disintegration of the system of re@plagepresentation by allowing for the transfer of
rights’ management from collective management asgdions to other organisations (other
collective management organisations or rights mamamnt companies). Such organisations
include:

» CELAS (The Centralised European Licensing and Adstriaitive Service) — an entity
belonging to the British collective management argation PRS for Music and to the

German collective management organisation GEMAingavith the granting of licences

for the use of the EMI Music Publishing cataloguetioe Internet and mobile services;

31 Buchanan, J. M., & Yoon, Y. J. (2000). Symmetragedies: Commons and anticommahs& Econ, 43, 1.
51



Patryk Gatuszka, Institute of Economy, University ¢ £6dz
Report on the functioning of the digital music maket in Poland 52

PAECOL (Pan-European Central Online Licensing) —emtity belonging in 100% to
GEMA, dealing with the use of the Sony/ATV Musiclishing catalogue on the Internet

and mobile services;

DEAL (Direct European Administration and Licensirgagreement signed with the French
collective management organisation, SACEM, and ehsial Music Publishing Group,

giving the right to the former to grant to the éaftunder its own name, Pan-European
licences for the use of the Universal Music Pulitigicatalogue on the Internet and mobile

services;

PEL (Pan-European Licensing Initiative of Latin Amgan Repertoire) — initiative of the
Spanish collective management organisation SGAEahikde Central and South American
collective management organisation, as well asarfySATV Music Publishing, aiming at
granting Pan-European licences for the use of #talagues of the entities taking part in

this initiative on Internet and mobile services;

PEDL (Pan-European Digital Licensing) — initiatigé Warner/Chappell and six collective
management organisations (British PRS For Musicedtsh STIM, French SACEM,
Spanish SGAE, Belgian SABAM and Dutch Buma/Stemaajping at granting Pan-
European licences for the use of the Warner/Chagpejlo-American catalogue of on the

Internet and mobile services;

IMPEL (Independent Music Publishers European Lioeg)s— initiative of PRS for Music
giving smaller publishet8® the possibility of granting (via PRS) licences fheir Anglo-

American catalogue on the Internet and mobile sesvi

As Mazziotti points out, “contractual practices aamdangements that the national collecting

societies developed in order to protect their awsttfoe., composers and lyricists) in their bargain

with music publishers heavily hindered the progressimplementation of E.U.-wide

monorepertoire licenses. This situation occurredabse the full withdrawal and transfer of

mechanical and public performance rights over musitks from traditional collecting societies to

new centralized agents implied the consent of aatfay all works whose ownership remained with

12j e. independent publishers.
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them or was split with music publisher$® Due to the differences between the law in the éshit
Kingdom and the laws of the countries of contineBtarope, the withdrawal of the rights entrusted
to the local collective management organisationsthomt the necessity of obtaining the
authorisation from authors or from collective magragnt organisations representing the authors, is
limited to the mechanical rights to the Anglo-Anoam repertoire. As a result, the above mentioned
agencies do not own the full catalogue of workgh@lgh it should be highlighted that that
catalogue is composed of the part of rights to st attractive, i.e. to the Anglo-American
repertoire).

An example of the solutions which Mazziotti refasss, in the case of the Polish market, art. 21
paragraph 2of the law on copyright and the related rights (E®tnote 139). In the opinion of the
publishers, this article does not fully specifytle case a publisher (publishing company) grants a
licence to an entity offering access to conteninenlif it will not be questioned by ZAIKS.

For this reason, and also due to the small sizéeofligital market in Poland, which results in
the lack of interest in the re-negotiation of agneats for online use, the consequences of the
CISAC decision and of the 2005 Recommendationtdtaat really affecting ZAIKS.

What needs to be highlighted is that such organisalike CELAS are taking actions aiming at
extending the rights which were entrusted to thengrder to be able to offer a complete package
of rights to a given repertoire to usér$.lt is a slow process, which is illustrated by, .etp
information on the CELAS website that “users magd& obtain additional licences covering the
local repertoire or an additional repertoire, iml@rto obtain the rights for specific territorigs.
Despite that, there is no doubt that agencies sScBELAS will reach a certain critical mass (a
repertoire, which will be sufficiently big and atttive for users). Then, the specificities of the
functioning of a two-sided market will have a beceat impact for them, which can mean that
smaller players may not have any other alterndtia® to join such initiatives. It is important to
emphasise that this scenario may come true evbr Directive is not adopted.

If the Directive is adopted as it is proposed by BEuropean Commission, the most probable
scenario is the dominance of several collectiveagament organisations (in the extreme case, of

one collective management organisation), whichiram position to offer multi-territorial licences.

133 Mazziotti, G. (2011). Collective Management ofp@aght: Solution or Sacrifice?: New Licensing Mdsiéor
Online Music Services in the European Union: Froofi€gtive to Customized Manageme@blum. JL & Arts, 34
757-808.

134 Magzziotti, footnote 153, p. 781.

155 CELAS (2013)Licensing Online and Mobile Ushttp://www.celas.eu/CelasTabs/Licensing.aspx
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Without assessing in deep the actual readinespatfifec collective management organisations to
grant multi-territorial licences, the collective nagement organisations which have the biggest
chance for success are those that have the mosttat catalogues — PRS for Music, GEMA and
SACEM. lt is also highly probable that the mainygles on the rights’ market will not be collective
management organisations, but publishers and thecas established by them (in co-operation
with collective management organisations). If thtcenario develops, the collective management
organisations which will have the biggest changestoviving and growing will be those that take
part in the establishment and functioning of thevabmentioned agencies (as described above,
these are mainly PRS for Music, GEMA, SACEM and &pA
The processes which may happen in case the Dieedsivadopted are well described in the
ELIAMEP report:

“Should survival become conditional upon the volumisuch repertoire, it is argued

that Eastern European collecting societies wiltheefirst to disappear because they

enjoy a limited domestic portfolio. Western Eurapeallecting societies established

in countries like Greece and Portugal will folloMthough the size of the domestic

repertoire is significant in these countries, looallecting societies lack the required

know-how for the provision of multi-territorial kces. Their economic

sustainability will thus depend on their ability é&xtend their activities on wider

territories and modernise their licensing procesSeandinavian, Dutch and Belgian

collecting societies will be in the third positiomespite being familiar with

processes of multiterritorial licensing, their date repertoire is not strictly

indispensable to the launch of pan-European ontinsic services®®

One may risk the statement that the size of thalague is a factor which positively
differentiates ZAIKS among the collective managemerganisations from other Central and
Eastern European countries, but despite this, thrsatened with processes which are reflected in

the cited excerpt from the ELIAMEP report. The amador this is, first of all, a relatively poor

%6 Hellenic Foundation for European and Foreignda2009).Collecting societies and cultural diversity in the

music sectothttp://www.uni-
muenster.de/Jura.itm/hoeren/veroeffentlichungemérereroeffentlichungen/Collecting _Societies _andiutal
Diversity in_the Music Sector.pd3.
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technological development of ZAik% and a relatively low interest in the Polish cagaie outside
the borders. The first problem can be overcome,ibuéquires significant investments in the
building of an IT system allowing for an advanced $ast reporting.

Taking the other factor into account — the poptyaof the Polish catalogue, the interest in
the catalogue of a given country can incré¥sddut to achieve this, time and investments are
needed to promote Polish music.

How difficult this task is is demonstrated by, etige fact that the majority of collective
management organisations have a negative exchalgeck with organisations from the Anglo-
Saxon countriés® this even concerns collective management orgamisaestablished in countries
which enjoy a relatively strong local music markety. Japanese JASRAC, ltalian SIA% The
exception, which can be used as an example tonfploSweden — in 2004, the commercial value
of Swedish music amounted to 83 min E&Rand in 2008, the total export of the Swedish musi
industry exceeded 800 min ER The analysis of the Swedish case should be cemsidas one
of the recommendations of this study.

Summing up, the development of the situation depeordthe final text of the Directive,
which can be subject to changes. The main factachwill have an impact on the functioning of
smaller collective management organisations isp@ee at which the online music market will
develop in the EU. As long as the traditional dsttion channels for music (not only record sales,
but also, e.g. music broadcasting by traditionaliaastations) generate tangible revenues, the
threats described in this point are not concluivehe existence of smaller collective management
organisations. However, it can be expected in ¢mgeér term that the importance of traditional
sources of income for collective management orgaioiss will decrease, which will make it
crucial for the survival of these organisationgefficiently function in the online world (see Table
14.1).

157
158

This was highlighted by respondents who wantestdg anonymous.

The example is the world success of the South &ohét “Gangam style”, although there is no evidetoday that
the popularity of one song could be translated théopopularity of the whole catalogue coming framiven
country. Undoubtedly enough, the success of on& waamn be used as a strong advantage in the protbs#ding
the country’s brand.

As an example, in 2000 the United Kingdom was»poger of music compositions, achieving a surgfiabout
321 min EURThe Collective Management gffootnote 144, p. 40.

180 page, W. & Carey, C. (2010). Economic Insight és2Q
http://prsformusic.com/creators/news/research/DantsiE conomic%20Insight%2020%20web. pdf

The Collective Management of ..., footnote 1440p.

SeeThe Swedish music export phenomekmityo://www.sacc-sandiego.org/415/
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Table 14.1. Summary of the projected impact ofithieduction of the European licence passport

on the situation of Polish entities operating ie #nea of making music available online.

Category of
the entity

Scenario |: ZAIKS grants multi-
territorial licences

Scenario Il: ZAIKS does not grant
multi-territorial licences

Creators

The preparation for the granting
multi-territorial ~ licences requireg
considerable investments intathe
infrastructure and softwa
programmes. fl ZAIKS decides tq
grant the aboveaentioned licence
then part of the costs borne rielation
to this will be incurred by creators.

territorial licences and chooseshe
collective management organisat
which will do it on its behalf, then tf
majority of creators will most likelyot
initiate any action ottheir own (they wil
not withdraw the rights from ZAIKS)
The exception could be creators
operating with big publishers who w
probably decide to manage theights
for online use through them.

ZAIKS

the costs of ke
investments in infrastructure &
software programmes, without
guarantee that they will allow ito
compete successfully with big play
(e.g. PRS for Music, GEMA).

ZAIKS Dbeas

In practice, ZAIKS will act exclusively i
the framework of traditional types of u
In the long-term, the role of ZAIKS mg
diminish as online usewill gain
Sreportance.

Publishers

They choose the entity which oftées
best terms, and in the mid-terrthey
can reacha dominant position i
relation to collective manageme
organisationgproviding that copyrigh
law is changed).

They choose an entity which offers
best terms, and in the midkm they ca
reacha dominant position in relation
collective management organisati
(providing that copyright law
changed).

iS

Polish
branches of
global music
companies

They act in the same way aslated
publishers.

They act in the same way aslated
publishers.

Smaller Polish
music labels

The changes will most likelgiot affect
them. These labelswhich will also
represent the creators’ rights

independent publishersyyill look for
an entity which will offer the bes
terms, but in the case of smaller lak
this can mean not only a commissior
a given collective managemg

The changes will st likely not affec
them. These labelswhich will alsg
represent the creators’ rights

independent publisherspill look for an
entity which will offer the besterms, bu
gisthe case of smaller labelis carn
mean not only a commission ofgaven
collective management organisatidout

IfofZAIKS decides not to grant multi

on

CO-

DNS

organisation but also the minimisatig

also the minimisation of formalitieshe
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of formalities (the one that will wiwill
be the one that offers all the rights o
“one click” basis).

one that will win will be the one th
roifers all the rights on a “one clic
basis).

at
<"

Users (e.g.
online
retailers)

They choose thentity which offers th
best terms. In thecase of globs
services, it is ighly probable tha
ZAIKS, even if it becomes competiti
in terms of prices, mayhave &
repertoire thais not attractive enoug
to compete with the big players.

They choose the entity which offerse

best terms. The Polish onlinetailers
may havedifficulties in competing witk

foreign big players.

[

Aggregators

Supposing that the Directive wilht
coverrelated rights, then the position
aggregators will not change in tebort
term.

Supposing that the Directive wilhot
coverrelated rights, then the position

aggregators will not change in tls@ort

term.

Individual
consumers of
music

They will not be affected by tf
changes.

They will not be affected by the changes.

15. Summary and recommendations

To sum up, the following shall be emphasised:

A the Polish online music market will be developing the coming years, whether the

Directive is adopted or not ;

in the Polish law, there are few provisions thatdhé be clarified, which results from the
fact that fast technological development rendeesalld solutions outdated (e.g. clarification
of interactive webcasting rules, change of therddn of online use, provisions regarding

the provision of e-commerce services);

the changes in the area of Pan-European managefgghts and multi-territorial licensing
have already started (as a result of the 2005 Remdation and of the CISAC Case); they
will progress independently of the adoption or cg@n of the Directive, and their direction

is rather not favourable for small collective magragnt organisations;

it is recommended that Polish collective manageroegdanisations make all possible efforts

to adjust their functioning to the requirementsidést changing digital market;
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A taking into account the interests of ZAiKS, the gweed provisions of Title 1ll of the
Directive should be assessed with criticism; thiemixto which the interest of ZAIKS is

identical to the interest of different Polish crgatrequires further assessment;

A the way subscription services observe provisionshenprotection of personal data should

be monitored;

A the development of the Polish music market shoeldnonitored on a regular basis so that
administrative bodies can assess annually in wihigttion this market evolves;

A the systems of the countries in which the musicketais exceptionally strong should be
analysed (in relation to the size of the countsyjrathe case of Sweden) in order to reach

conclusions which could help to undertake actiargpsrting the national creative sector;

A one of the goals which should be paramount in ttie®rs undertaken in relation to entities
operating on the music market, is to take carastliversity; this could be done through
rules which would favour smaller entities (smabdés, independent artists), the promotion
of the development of user-generated contsupporting the development of alternative
business models built on a local scale, in ordem@ble the existence of a local music scene

independently of the condition of the global musiarket.

16. The used research methods and list of respondents

In order to prepare the report, the publicatiors iaformation sent by the entities operating
on the music market were used at the request dithestry of Culture and National Heritage, as
well as the responses provided by the above meattientities in the course of public consultations,
and information collected in the course of in-detkerviews conducted with the following
respondents:

1. 7.03.2013. Andrzej Rbrowski, Independent Digital
2. 8.03.2013 Andrzej Pawet Wojciechowski and Tomaszibtek, MIJM Music

3. 8.03.2013 Anna Laskowska, SM Publishing (Poland)zSpo.

4. 8.03.2013 Piotr Turek, Redefine Sp. z 0.0. andsdanoMojsiejuk, Cyfrowy Polsat
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5. 8.03.2013 Piotr Kabaj, EMI Music Polska
6. 14.03.2013 Robert KriaE-Muzyka
7. 14.03.2013 Marcin Grabski, Asfalt Records
8. 14.03.2013 tukasz Mielniczuk, STX Jamboree
9. 15.03.2013 Izabela Ciszek-Podziemska, Sony Musiertainment Polska
10.20.03.2013 Lukasz Grzejek, Universal Music Polska
11.21.03.2013 Bogustaw Pluta, ZPAV
12.21.03.2013 Anna Biernacka, ZAiKS
13.21.03.2013 Jarostaw Kafski, SAWP
14.22.03.2013 Wtodzimierz §hiewski, STOART
15.23.05.2013 Adrian Ciepichat, WIMP

16.12.06.2013 Aleksander Pawlak, MegaTotal.pl

The interviews lasted on average 60 minutes, eaehhas been recorded and analysed. Moreover,
the information which was crucial for the draftin§the report was obtained via electronic mail.

The information was provided by:

* 17.05.2013 Przemystaw Pluta representing Spotify

* 9i1007.2013 Jacek Brzuz representing Sound Park
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